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Digital Music Subscription Service Agreement

This agreement (the “Agreement™), dated as of August 6, 2004 (“Effective Datc™), is
made by and between (“Licensee™) and The
Harry Fox Agency, Inc, (“HFA™), (the “Partics™). Redacted

WHEREAS, Licensee desires to offer to consumers certain digital music services that
provide On-Demand Streams and Limited Downloads (as defined below);

WHEREAS, music publishers desire to make their copyrighted musical works available
to consumers by licensing such services;

‘WHEREAS, there has been litigation conceming the use of musical works jn digital
music services; the U.S. Copyright Office has issued a Notice of Inquiry whether ta conduct a
rulemaking concemning the legal status of On-Demand Streams and Limited Downloads; the U.S.
Copyright Officc has issucd a report pursuant to Scction 104 of the Digital Millennium
Copyright Act addressing certain issues relating to streaming; and the parties by this Agrecment
seek 1o provide for greater clarity concerning the legal status of Covered Services (as defined
below);

WHEREAS, the Parties desire to avoid the uncertainty and expense of litigation
concerning the use of copyrighted musical works by Covered Services, and to provide assurance
. to Licensee and others secking to offer such services to consumers;

WHEREAS, Section 115(c)}(3) of the U.S. Copyright Act authorizes voluntary
negotiations for determining royalty rates and terms under the mechanical compulsory license;
and

WHEREAS, in settlement of unresolved legal issues and to facilitate the expeditious
launch of digital music services, the Parties have reached this Agtesment (which HFA represents
reflects HFA’s standard terms with respect to the concepts covered herein) with respect to terms
pursuant to which Licenses may obtain licenses to make On-Demand Streams and Limited
Daownloads of musical watks in Covered Services;

NOW, THEREFORE, pursuant to 17 U.S.C. § 115(c)(3), and in consideration of the
mutual promises contalued in this Agreement and for other good and valuable consideration, the
adequacy and sufficiency of which are hereby acknowledged, the Parties hereby ngree as
follows:

1. Covered Services. When Licenses seeks to use a copyrighted musical work for which an
HFA publisher-prineipal has the right to grant the rights that are the subject matter of this
Agrecment in connection with the operatien of its Covered Services, it may obtain through HFA
on behalf of such HFA publisher-principal a mechanical license (“License™) to make On-
Demand Streams and/or Limited Downloads of the work through Covered Services, through to
the end user, including by making server and related reproductions of the work used in the
operation of Caovered Setvices.
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IN WITNESS WHEREOF, the Paries have executed this Agrecment as of the Effective
Date. )
Jacqucline C. Charlesworth Redacted
SVP & General Counsel

The Harry Fox Agency, Inc.
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EXHIBIT C
Data Acccss and Use Apreement

This Datn Access and Use Agreement (“Agreement™) is entered into as of Angust 6, 2004, by and between

The Harry Fax Agency, Inc., 2 New York corporation, having its principal place of business at 711 Third

Avenue, New York, New York (*HFA”) and Redacted -
(“Recipient™),

WHEREAS, Recipient (also referred to at times herein as “Licensce™) and HFA have entefed, ar expect to
cuter, into that certaln licensa agreement, dated as of August 6, 2004 (the “License Agreement”), pursuant to
which HFA has granted, or will grant, limited rights to certain copyrighted musical compositions (cach, a
“Musical Work™) in connection with the opcration of Licensee’s digital music subscription service; and

‘WHEREAS, Reclpicnt seeks to accass and use certain HFA Confidential Information (defined in Section 1
below) as necessary 1o obtain and administer the licenses issued under the License Agreement (each, a

use of tho HFA Confidential Tnformation solely a5 necessary to accomplish the Purpose;

NOW THEREFORE, in consideration of the premises of and the mutual promiscs, covenants and agreements
contalned in this Agreement, HFA and Recipient agree as follows:

1, HFA Confidential Information.

“HFA Confidential Information® means any and all information end material disclosed by HFA to Resipient
or obtained by Recipient from HFA (whether in writing, or in oral, graphic electronic or amy other form) that Is
proprictary and/or is intended by HFA to remain confidential relating to HFA"s business and its databases,
products, services, business strategies, capabilities or business affairs, Inetuding without limitation, all data and
information related to the Musjcal ‘Works and ownership thereof and/ot HFA s publisher-principals.

2, Non-Disclosure and Limited Use.

Recipient covenants (a) to hold all HFA Confidential Information In strict confidence, (b) that it shall disclose
{or permit access 1) the HFA Confidential Information solely to (or by) its employees, if any, who need to
know or access such HFA. Confidential Ynformation to accomplish the Purpose, 2ud who e bound by
nondisclosure and use restrictions and obligations comparable to and at least as restrictive to those set forth
hercin, and (c) that it shall not discloss to any third party, including any agent, contractor, consultant or other
praty, or permit any such party to access, the HFA Confidential Information, unless and wntj] such party has

Notwithstanding the disclosure and use restrictions in this Section 2, Recipient may disclase HFA Confidential
Information (I) that is Independently derived or acquired from 2 party not subject to a duty of confidentiality 1o
HFA, or (ii) to the extent required to respond to the request of a court of compctent jurisdiction, provided that
upon recelving any such request and ta the extent that it may do so without violating any law, Recipient prior
to such disclosure advises HFA of snch request im order that HFA may take sich action as it deems appropriate
to protect the HFA Confldential Information. Duriog the Term (defined In Sectlon 5 below) and fora peried
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of thteo (3) years following the termination or expiration of this Agreergent, Recipient agrees to pemit HFA to
taspect, on a semi-annual basls, during regular business hours and upon rcasonable prior notice, the point or
points ot which the HFA Confidential Information is (or was) used in Reclpient’s facilities, if any, and to
furnish whatever assistance is reasonably necessary to permit HFA to determine whether Recipient, including
its employees, agents, subcontractors, independexnt contractors, consultants or other parties, if any, aro in
compliance with this Agrecment. .

3, Owanership.

Recipient acknowledges and agrees that all right, title and interest in and to the HFA Confidentizl Imformation
(Including all copies, extracts and portions thereof) Is and shall remain the sole property of HFA. Recipient
does not acquire (by license or otherwise, whether express or implied) any intellectual property rights or other
rights under this Agreement or amy disclosure or access hereunder, except the limited right to use such HFA
Confidential Information in strict accordance with the express provisions of this Agreement. Al rights relating
to the HFA Confidentlzl Toformation that are not expressly granted hereunder to Recipient are reserved and
retained by HFA.

4, No Warraaty; Limitation of Liability.

EXCEPT AS OTHERWISE MAY BE EXPRESSLY SET FORTH IN THE LICEN SE AGREEMENT WITH
RESPECT TO LICENSEE, HFA MAKES NO REPRESENTATIONS OR WARRANTIES OF ANY KIND,
WHETHER EXPRESS OR IMPLIED, WITH RESPECT TO THE HFA CONFIDENTIAL INFORMATION
OR ANY USE THEREOF, AND THE HFA CONFIDENTIAL INFORMATION IS PROVIDED ON AN “AS
15” BASIS. EXCEPT AS OTHERWISE MAY BE EXPRESSLY SET FORTH IN THE LICENSE
AGREEMENT WITH RESPECT TO LICENSEE, HFA HEREBY EXPRESSLY DISCLATMS ALL SUCH
WARRANTIES, INCLUDING, BUT NOT LIMITED TO, CORRECTNESS, COMPLETENESS,
CURRENTNESS, MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OF THE HFA
CONFIDENTIAL INFORMATION OR OF THE MEDIA ON WHICH THE DATA 1S PROVIDED AND
SHALL NOT BE LIABLE FOR SPECIAL, INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES
ARISING QUT OF OR CAUSED, IN WHOLE OR IN PART, BY HFA’S NEGLIGENT ACTS OR
OMISSIONS IN PROCURING, COMPILING, COLLECTING, INTERPRETING, REPORTING,
COMMUNICATING OR DELIVERING THE HFA CONFIDENTIAL INFORMATION OR IN
OTHERWISE PERFORMING ITS OBLIGATIONS UNDER THIS AGREEMENT, EVEN IF HFA HAS
BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR DAMAGE.

s Term; Termination.

This Agreement will continue for the texm of the License Agreement (including any agreed extensions thereof)
(the “Term”), unless otherwise terminated by HFA in accordance herewith. Whhout otherwige limiting eny
right HFA may have to terminate the License Agreement and/or that certain Side Letter dated as of August 6,
2004, or any other right HFA may bave under this A greement, HFA may ferminate this Agreement at any time
upon written notlce to Licensee based upon a material breach of Licenseo's obligations under Section 2 of this
Exhibit C, in which case HFA chall hava no firther obligations to disclose to or permit access by Recipient to
any HFA Coufidential Information; and provided, however, that each party’s rights and obligations shall
otherwise survive the termination or expiration of this Apreeraent.

6. Parging of HFA Confidential Information.

Promptly following any explration or termination of this Agreement, Recipient shall purge and destroy any and
all records and copies of HFA Confidential Information from any Recipient databases and other systems under
Reciplent’s dircet or Indirect control, and any other media on which any HFA Confidentlal Information may
have been provided, together with all copies thereof, whether in printed or machine readable form; provided,
however, that Recipient may retain any reconds and copies of HFA Confidential Information solely to the

0006407.1 2
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9. Miscellaneous.

This Agreement (comblned with the Licenso Agreement, if the Recipient is the Licensee) constitutes the entire
agroement between the parties conceming the subject matter hereof and supersedes all prior or
contemporeneous fepresentations, discussions, Proposals, negotiations, conditions, communications end
agreements, whether oral or written, between the parties relating 1o the subject marter hereof, No amendment,
modIfication or waiver of any provision of this Agreement shall be effectiva unless in writing and signed by
duly authorized signatories of both parties. The wajver by cither party ofa breach of ar a default under any

The parties have executed this Data Access and Use Agreement as of the dare first above written:

THE HARRY FOX AGENCY, INC.

By:

Name: Redacted
Title:

0006407.1 3



°§£l%?‘l%*1ﬁ§§f'ﬁxﬂ_¢;u 292 7400 Trinity Communicatioens

""T08/06/04 ¥RI 17:56 PAT 212 922 3289 NATIONAL HUStIC

i 711 Third Avenue 212-921-32¢6

Tho Harry Fox Agency, Inc. New York, NY 10017 212-922.3299 Fax

acqucline C, Charletwarth
enlor Vice Protidant
General Counvsl

August 6, 2004

Redacted

Re:  Digital Music Subseription Services Agrocment

Dear  REDACTED

@oor

Ao02,063
@

feharlesyrorth@®harryfox.com
www.hatryfox cum

Upon exccutlon by hoth Parties, this letter ("Side Letter’) wi confirm the below

understandings between edacte

a1 The Harry Fox Apgency,

Ino. (“HIFA") In connection with that cerain igital Music S sbscription Service
Agreement of even date betweengegacteqtid HRA (ths “Agt gement”). Cupitalized terms
used in this Side Letter that are not defined herein shall have the same meaning as they

do in the Agreement.
Redacted

IIFA secks to Fucilitate launch of a subscrlption twic servico intended solely
for the college: student market (“Service”) an an cxperimental basis, and has therefore
agreed to @ modified Advance Payment structure, a8 set fortk: in Section 4.1 of tho
Agresment ("Modified Advance'), In consideration of such Modified Advance, rRebacTep

hereby agrees to the following additional terms and conditionu;

1. Itis understood that HFA has agreed to the Modifed Advance based on REDACTED
express represcatation to HFA that, ss g newy serviee, it projects only  REDACTED in
revenue during its first ycar of operation and therefor = is not in a position to pay

¥iFA's usual advance,

2. The Modified Advance is uonprecedential in nature. Ncither the Modified
Advance nor this Sido Letter, por the fact that HEA ag behal (of Participating
HFA Publishers agreed to such tenms, msybe relied ipon by either Party in an
adminlstrative or legal proceeding or in any other cozfext a5 evidencs or suppart
for a partionlar royzlty rats, ratc structure or advance Rtructure, including, without
Lmltation, to suggest that a lower rayalty rate or lownr advance isoris not
appropriate for a muslo service operating fn the callegps or educational context,

caz
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3. Notwithstanding anything to the ¢ontrary that may be sontained in the Agreement,
the Agreement and Liconses issusd under the Agreem tnt shall be strictly limited
to tho delivery of On-Demand Streams and/or Limited Downloads through

Redacted " Service to individaals enrolled as students at jarticuiar colleges or
nniversitics with which geoacteohas entered into an ag ¢ement to providaits
Service and who are registercd as subsctibers of the Srvice.,

Addiﬁonall)BedaCtﬁa%her aprees that, within two (2) businsss days following
execution the Agreement snd this Side Letter, {t shall pay ta FFA by wire transfer 2 onc-
time administrative fee of  =o~™ to help defray HEA”s sdministrative costs agsociated
with ;he Agrecmaont, including the praparation and mailing of sotices to FIFA’s publisher
principals,

Sineersly,

J 8¥\éﬂ ina C. Charleswao

Date: <F//D /ZZOI/

Redacted

0003883.1 -2
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The Harry Fox Agency, Inc. New York, NY 10017 212-922-3299 FAX www.harryfox.com

Jacqueline C. Charlesworth
Senior Vice President
General Counsel

August 6, 2004

Redacted

Re:  Digital Music Subscription Services Agreement
Dear Mr. REDACTED

Upon execution by both Parties, this letter (“Side Letter”) will confirm the below
understandings between REDACTED and The Harry Fox Agency,
Inc. (“HFA”) in connection with that certain Digital Music Subscription Service
Agreement of even date between <=+ and HFA (the “Agreement"). Capitalized terms
used in this Side Letter that are not defined herein shall have the same meaning as they
do in the Agreement.

HFA secks to facilitate . "™ Jaynch of a subscription music service intended solely
for the college student market (“‘Service™) on an experimental basis, and has therefore
agreed to a modified Advance Payment structure, as set forth in Section 4.1 of the
Agreement (“Modified Advance”). In consideration of such Modified Advance, ~Repacted
hereby agrees to the following additional terms and conditions:

1. Itis understood that HFA has agreed to the Modified Advance based on RgpAcTED
express representation to HFA that, as a new service, it projects only RepacTep in
revenue during its first year of operation and therefore is not in a position to pay
HFA’s usual advance.

2. The Modified Advance is nonprecedential in nature. Neither the Modified
Advance nor this Side Letter, nor the fact that HFA on behalf of Participating
HFA Publishers agreed to such terms, may be relied upon by either Party in an
administrative or legal proceeding or in any other context as evidence or support
for a particular royalty rate, rate structure or advance structure, including, without
limitation, to suggest that a lower royalty rate or lower advance is or is not
appropriate for a music service operating in the college or educational context.



3. Notwithstanding anything to the contrary that may be contained in the Agreement,
the Agreement and Licenses issued under the Agreement shall be strictly limited
to the delivery of On-Demand Streams and/or Limited Downloads through
REDACTED * to individuals enrolled as students at particular colleges or
universities with which repacteohas entered into an agreement to provide its
Service and who are registered as subscribers of the Service.

Additionally, repacreo further agrees that, within two (2) business days following
execution the Agreement and this Side Letter, it shall pay to HFA by wire transfer a one-
time administrative fee of et to help defray HFA’s administrative costs associated
with the Agreement, including the preparation and mailing of notices to HFA’s publisher
principals.

Sincerely,

Jacqueline . Charlesworth

AGREED AND ACCEPTED:

Redacted Date:

0003383.1 2
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3. Notwithstanding anything to the contrary that may be sontainad in the Apreement,
- thc Agreement and Licenges issusd under the Agreem wt shall be atrictly limited
to the delivery of On-Demand Streams and/or Limited Downloads through
Ruckus'® Service to individuals exrolled ns students at sarticular colleges or
universitics with which Ruckus has entered into an ag ¢oment to provida its
Service and who are registered as subsctibers of tho Savies,

Additionally, Ruckus further agreea that, within two (2) businsss days following
oxecution the Agrcement and this Slde Letter, it shall pay ta FFA. by wiro transfer a one-
time administrative foe of $5,000 to help defiay HFA’S administrative costs associated
with the Agreemont, including the preparation and mai ling of totices to HIFA's publisher
principals, -

Sincerely,

Jacqyeline C, Charleswor
AGREED AND ACCEPTED:
Rueku

ork, Jnc.
Byzw %éé/k-——— Data: QP//D /220(/
ig?:.namc: J2278 LEUNE .

- P et
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EXHIBIT C
Data Access and Use Agreement

This Data Access and Use Agreement (“Agreement”) is entered into as of August 6, 2004, by and between
The Harry Fox Agency, Inc., a New York corporation, having its principal place of business at 711 Third
Avenue, New York, New York (“HFA")and Redacted » a Delaware corporation with an office at

Redacted ’ (“Recipient“).

WHEREAS, Reccipient (also referred to at times herein as “Licensee”) and HFA have entered, or expect to
enter, into that certain license agreement, dated as of August 6, 2004 (the “License Agreement™), pursuant to
which HFA has granted, or will grant, limited rights to certain copyrighted musical compositions (each, a
“Musical Work”) in connection with the operation of Licensee’s digital music subscription service; and

WHEREAS, Recipient seeks to access and use certain HFA Confidential Information (defined in Section 1
below) as necessary to obtain and administer the licenses issued under the License Agreement (each, a
“License™), and as otherwise may be necessary to comply with Licensee’s obligations under the License
Agreement (collectively, the “Purpose’), and HFA has agreed to allow Recipient such limited access to and
use of the HFA Confidential Information solely as necessary to accomplish the Purpose;

NOW THEREFORE, in consideration of the premises of and the mutual promises, covenants and agreements
contained in this Agreement, HFA and Recipient agree as follows:

1. HFA Confidential Information.

“HFA Confidential Information” means any and all information and material disclosed by HFA to Recipient
or obtained by Recipient from HFA (whether in writing, or in oral, graphic electronic or any other form) that is
proprietary and/or is intended by HFA to remain confidential relating to HFA’s business and its databases,
products, services, business strategies, capabilities or business affairs, including without limitation, all data and
information related to the Musical Works and ownership thereof and/or HFA's publisher-principals.

2. Non-Disclosure and Limited Use.

Recipient covenants (a) to hold all HFA Confidential Information in strict confidence, (b) that it shall disclose
(or permit access to) the HFA Confidential Information solely to (or by) its employees, if any, who need to
know or access such HFA Confidential Information to accomplish the Purpose, and who are bound by
nondisclosure and use restrictions and obligations comparable to and at least as restrictive to those set forth
herein, and (c) that it shall not disclose to any third party, including any agent, contractor, consultant or other
party, or permit any such party to access, the HFA Confidential Information, unless and until such party has

. entered into a written agreement with HFA in form and substance of this Agreement governing the
nondisclosure and use of the HFA Confidential Information. Recipient further covenants that it shall (y) use
HFA Confidential Information solely as necessary to accomplish the Purpose, and (z) not extract, aggregate,
derive or copy any HFA Confidential Information, whether by bulk transfer or through individual data query
and response, for use or incorporation in any database, unless the sole purpose of such use or incorporation is
to accomplish the Purpose. Recipient agrees to notify HFA immediately upon obtaining any information
regarding unauthorized disclosure or access to the HFA Confidential Information.

Notwithstanding the disclosure and use restrictions in this Section 2, Recipient may disclose HFA Confidential
Information (i) that is independently derived or acquired from a party not subject to a duty of confidentiality to
HFA, or (ii) to the extent required to respond to the request of a court of competent jurisdiction, provided that
upon recciving any such request and to the extent that it may do so without violating any law, Recipient prior
to such disclosure advises HFA of such request in order that HFA may take such action as it deems appropriate
to protect the HFA Confidential Information. During the Term (defined in Section § below) and for a period

ny-568225



of three (3) years following the termination or expiration of this Agreement, Recipient agrees to permit HFA to
inspect, on a semi-annual basis, during regular business hours and upon reasonable prior notice, the point or
points at which the HFA Confidential Information is (or was) used in Recipient’s facilities, if any, and to
furnish whatever assistance is reasonably necessary to permit HFA to determine whether Recipient, including
its employees, agents, subcontractors, independent contractors, consultants or other parties, if any, are in
compliance with this Agreement. -

3. Ownership.

Recipient acknowledges and agrees that all right, title and interest in and to the HFA Confidential Information
(including all copies, extracts and portions thereof) is and shall remain the sole property of HFA. Recipient
does not acquire (by license or otherwise, whether express or implied) any intellectual property rights or other
rights under this Agreement or any disclosure or access hereunder, except the limited right to use such HFA
Confidential Information in strict accordance with the express provisions of this Agreement. All rights relating
to the HFA Confidential Information that are not expressly granted hereunder to Recipient are reserved and
retained by HFA.

4. No Warranty; Limitation of Liability.

EXCEPT AS OTHERWISE MAY BE EXPRESSLY SET FORTH IN THE LICENSE AGREEMENT WITH
RESPECT TO LICENSEE, HFA MAKES NO REPRESENTATIONS OR WARRANTIES OF ANY KIND,
WHETHER EXPRESS OR IMPLIED, WITH RESPECT TO THE HFA CONFIDENTIAL INFORMATION
OR ANY USE THEREOF, AND THE HFA CONFIDENTIAL INFORMATION IS PROVIDED ON AN “AS
IS” BASIS. EXCEPT AS OTHERWISE MAY BE EXPRESSLY SET FORTH IN THE LICENSE
AGREEMENT WITH RESPECT TO LICENSEE, HFA HEREBY EXPRESSLY DISCLAIMS ALL SUCH
WARRANTIES, INCLUDING, BUT NOT LIMITED TO, CORRECTNESS, COMPLETENESS,
CURRENTNESS, MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OF THE HFA
CONFIDENTIAL INFORMATION OR OF THE MEDIA ON WHICH THE DATA IS PROVIDED AND
SHALL NOT BE LIABLE FOR SPECIAL, INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES
ARISING QUT OF OR CAUSED, IN WHOLE OR IN PART, BY HFA’S NEGLIGENT ACTSOR
OMISSIONS IN PROCURING, COMPILING, COLLECTING, INTERPRETING, REPORTING,
COMMUNICATING OR DELIVERING THE HFA CONFIDENTIAL INFORMATION OR IN
OTHERWISE PERFORMING ITS OBLIGATIONS UNDER THIS AGREEMENT, EVEN IF HFA HAS
BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR DAMAGE.

5. Term; Termination.

This Agreement will continue for the term of the License Agreement (including any agreed extensions thereof)
(the “Term”), unless otherwise terminated by HFA in accordance herewith. HFA may terminate this
Agreement at any time upon written notice, and shall have no further obligations to disclose to or permit access
by Recipient to any HFA Confidential Information; and provided, however, that each party’s rights and
obligations shall otherwise survive the termination or expiration of this Agreement.

6. Purging of HFA Confidential Information.

Promptly following any expiration or termination of this Agreement, Recipient shall purge and destroy any and
all records and copies of HFA Confidential Information from any Recipient databases and other systems under
Recipient’s direct or indirect control, and any other media on which any HFA Confidential Information may
have been provided, together with all copies thereof, whether in printed or machine readable form; provided,
however, that Recipient may retain any records and copies of HFA Confidential Information solely to the
extent and for the period necessary to permit Licensee to fulfill any further obligations under the License
Agreement, including without limitation, Licensee’s accounting and royalty and security compliance
obligations under Sections 2 and 6 of the License Agreement, after which period such records and copies shall

0006407.1 2



be purged and destroyed as described in this Section 6. Notwithstanding the foregoing, Recipient is not
required to purge and destroy any HFA Confidential Information to the extent such HFA Confidential
Information was independently derived or acquired from a party not subject to a duty of confidentiality to
HFA.

7. Assistance of Counsel.

Each party hereto acknowledges that it has been afforded the opportunity to be represented by its own
independent counsel for purposes of reviewing this Agreement and discussing its terms prior to execution.

8. Specific Performance,

Recipient acknowledges that a breach of Recipient’s obligations in Sections 2 and 6 of this Agreement
may result in irreparable harm, the extent of which it would be difficult to ascertain, and therefore
agrees that HFA shall be entitled to seck immediate injunctive relief to enforce any such obligation in

addition to any other legal remedy to which HFA might be entitled.

9. Miscellancous.

- This Agreement (combined with the License Agreement, if the Recipient is the Licensee) constitutes the entire

agreement between the parties concerning the subject matter hereof and supersedes all prior or
contemporaneous represcntations, discussions, proposals, negotiations, conditions, communications and
agreements, whether oral or written, between the parties relating to the subject matter hereof. No amendment,
modification or waiver of any provision of this Agreement shall be cffective unless in writing and signed by
duly authorized signatories of both parties. The waiver by either party of a breach of or a default under any
provision of this Agreement shall not be construed as a waiver of any subsequent breach of or default under the
same or any other provision of this Agreement, nor shall any delay or omission on the part of either party to
exercise or avail itself of any right or remedy that it has or may have hereunder operate as a waiver of any right
or remedy. This Agreement shall be governed by and construed in accordance with the laws of the State of
New York, without reference to its conflicts of laws provisions. This Agreement and the rights and obligations
hereunder may not be assigned or delegated by Recipient, in whole or part, whether voluntarily, by operation
of law, change of control or otherwise, without the prior written consent of HFA. Subject to the foregoing, this
Agreement shall be binding upon and inure to the benefit of the parties and their respective successors and
permitted assigns. In the event that any of the provisions of this Agreement shall be held by a court or other
tribunal of competent jurisdiction to be invalid or unenforceable, the remaining portions hereof shall remain in
full force and effect and such provision shall be enforced to the maximum extent possible so as to effect the
intent of the parties and shall be reformed to the extent necessary to make such provision valid and
enforceable. The parties are independent contractors, and neither party shall have any authority of any kind to
bind the other party in any respect whatsoever.

The parties have executed this Data Access and Use Agreement as of the date first above written:

THE HARRY FOX AGENCY, INC.

By: \C %/\/ Redacted

Name
Title:

0006407.1 3
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7. Assistance of Counsel,

Each party hereto acknowledges that it has been afforded the Opportunity to be representsd by its own
independent ¢ounsel for purposes of reviewing this Agreement and discussing its terms prior to execution,

8. Specific Performance,

9. Miscellaneous.
This Agreement (combined with the License Agreement, if the Recipient is the Licensec) constitites the entire

agreement between tha parties concemning the subject matter hereof and supersedes all prior or
contemporaneous representations, discussions, proposals, negotiations, conditions, communications and

The parties have executed this Data Access and Use Agreement as of the date first above written:

THE HARRY FOX AGENCY, INC.

By: Redacted

Name:
Title:

0006407.1 3
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IN WITNESS WHEREOQF, the Parties have executed this Agreement as of the Effective
Date. .
Jacqueline C. Charlesworth Redacted
SVP & General Counsel

The Harry Fox Agency, Inc.



Digital Music Subscription Service Agreement

This agreement (the “Agreement”), dated as of August 6, 2004 (“Effective Date”), is
made by and between  Redacted » @ Delaware corporation (“Licensee”) and The
Harry Fox Agency, Inc. (“HFA”), (the “Parties”).

WHEREAS, Licensee desires to offer to consumers certain digital music services that
provide On-Demand Streams and Limited Downloads (as defined below);

WHEREAS, music publishers desire to make their copyrighted musical works available
to consumers by licensing such services;

WHEREAS, there has been litigation concerning the use of musical works in digital
music services; the U.S. Copyright Office has issued a Notice of Inquiry whether to conduct a
rulemaking concerning the legal status of On-Demand Streams and Limited Downloads: the U.S.
Copyright Office has issued a report pursuant to Section 104 of the Digital Millennium
Copyright Act addressing certain issues relating to streaming; and the parties by this Agreement
seek to provide for greater clarity concering the legal status of Covered Services (as defined
below);

WHEREAS, the Parties desire to avoid the uncertainty and expense of litigation
concerning the use of copyrighted musical works by Covered Services, and to provide assurance
to Licensee and others seeking to offer such scrvices to consumers;

WHEREAS, Section 115(c)(3) of the U.S. Copyright Act authorizes voluntary
negotiations for determining royalty rates and terms under the mechanical compulsory license;
and

WHEREAS, in settlement of unresolved legal issues and to facilitate the expeditious
launch of digital music services, the Parties have reached this Agreement (which HFA represents
reflects HFA’s standard terms with respect to the concepts covered herein) with respect to terms
pursuant to which Licensee may obtain licenses to make On-Demand Streams and Limited
Downloads of musical works in Covered Services;

NOW, THEREFORE, pursuant to 17 U.S.C. § 115(c)(3), and in consideration of the
mutual promises contained in this Agreement and for other good and valuable consideration, the
adequacy and sufficiency of which are hereby acknowledged, the Parties hereby agree as
follows:

1. Covered Services. When Licensee seeks to use a copyrighted musical work for which an
HFA publisher-principal has the right to grant the rights that are the subject matter of this
Agrecment in connection with the operation of its Covered Services, it may obtain through HFA
on behalf of such HFA publisher-principal a mechanical license (“License”) to make On-
Demand Streams and/or Limited Downloads of the work through Covered Services, through to
the end user, including by making server and related reproductions of the work used in the
operation of Covered Services.




1.1. “Covered Service” mcans a scrvice that offers (but the offerings of which are
not necessarily limited to) On-Demand Streams and/or Limited Downloads of sound recordings
of musical works from servers located within the United States (including the territories and
possessions thereof), where the basic charge to users for the service is a recurting subscription
fee (in contrast to the basic charge being a per-download, per-play or per-song fee), including
any use of such a service on a limited basis without charge to users in order to promotc the
subscription service.

1.2. “On-Demand Stream” means an on-demand, real-time digital transmission of
a sound recording of a single musical work to allow a user to listen to a particular sound
recording chosen by the user at a time chosen by the user, using streaming technology, which
may include but is not limited to Real Audio or Windows Media Audio, that is configured by the
provider of the Covered Service in a manner designed so that such transmission will not result in
a substantially complete reproduction of a sound recording being made on a local storage device
(e.g., the hard drive of the user’s computer or a portable device) so that such reproduction is
available for listening other than at substantially the time of the transmission.

1.3. “Limited Download” means a digital transmission of a time-limited or other
use-limited download of a sound recording of a single musical work to a local storage device
(e.g., the hard drive of the user’s computer or a portable device), using technology designed to
cause the downloaded file to be available for listening only either (1) during a limited time (e.g.
a time certain or a time tied to ongoing subscription payments) not to extend more than thirty
(30) days beyond the expiration of the user’s subscription, or (2) for a limited number of times
not to exceed twelve (12) times after the expiration of the user’s subscription.

1.4. Any HFA publisher-principal that grants a License and/or accepts a portion
of an Advance Payment hereunder is referred to herein as a “Participating HFA Publisher.” The
term “Participating HFA Publisher” is limited to such entities and their majority-owned
subsidiaries.

2. Covered Deliveries.

2.1. A License with respect to a musical work includes all reproduction,
distribution and DPD rights nccessary for Covered Services to make On-Demand Streams and
Limited Downloads of that work, from the making of server reproductions to the transmission
and local storage of the On-Demand Streams or Limited Downloads, in all cases made subject to
and in accordance with the terms hereof. A License does not extend to other transmissions made
by a Covered Service or to activities not encompassed by a mechanical license, including,
without limitation, print or display rights, merchandising rights, adaptation (derivative work)
rights except as provided in Section 115(a)(2) of the Copyright Act, rights to fragment or excerpt
musical works (other than for promotional purposes in strict accordance with Scction 2.2 below),
rights to synchronize musical works with visual images resulting in audiovisual works, or
karaoke rights, all of which rights are specifically reserved. The Parties agree that server
reproductions made under a License to transmit On-Demand Streams or Limited Downloads may
be used to make transmissions other than On-Demand Streams and Limited Downloads;
provided that the foregoing is without prejudice to any applicable requirement, if any, that
Licensee also obtain a license for such other transmissions made using such server reproductions.
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For the avoidance of doubt, it is understood that this Agreement does not address or extend to

any sound recording or performance rights that may be implicated by the making of On-Demand
Streams or Limited Downloads through Covered Services.

2.2. A Licensc includes the right to make, and there shall be no separate payment
or accounting for, On-Demand Streams of Promotional Excerpts (as defined below) of sound
recordings of musical works licensed hereunder used solely for promotional purposes, provided
that the relevant copyright owner or copyright owners of such sound recordings has duly
authorized the relevant copyright owner or copyright owners of such musical work (or an
organization of copyright owners designated by such copyright owners as their common agent)
to make On-Demand Streams of Promotional Excerpts of that sound recording for the purpose of
promoting that musical work without payment of any royalty. “Promotional Excerpt” is defined
as a stream consisting of no more than thirty (30) seconds of playing time of the sound recording
of a musical work, or in the case of sound recordings with a playing time of more than five
minutes, a stream that is of no more than the lesser of ten percent (10%) or sixty (60) seconds of
playing time of the sound recording of the musical work, that is made available free of charge to -
the end user for promotional purposes only.

3. Licensing Process.

3.1. Commencing on the Effective Date, Licensee may submit License requests
to HFA for On-Demand Streams and/or Limited Downloads made through Covered Services
electronically in the form set forth in Exhibit A (as such form may reasonably be modified by
HFA from time to time). When Licensee submits a License request in accordance with this
Section 3.1, HFA shall, after processing the License request, return to Licensee an electronic file
specifying the licenses issued. If Licensee submits a License request in accordance with this
Section 3.1 but the request contains insufficient information for HFA to find a match for the
relevant work in its databases, HFA will work with Licensee to provide the information
necessary to enable a License to be issued, and if Licensee resubmits such request with the
necessary information and the License can be issued, the provisions of Section 3.4 shall apply
from the date of the original request. The Parties acknowledge the importance to HFA and
music publishers of having License requests submitted promptly, and the importance to Licensee
of having License forms issued promptly. The Parties shall cooperate in good faith to promote
each of those goals.

3.2. The authority of HFA to license any individual musical work on behalf of its
publisher principals is subject to the approval of the relevant publisher-principal. HFA shall not
require its publisher principals to opt in to this Agreement either before or after commencing to
issue Licenses, but will establish an opt out period before commencing to issue Licenses, which
period will end no later than September 7, 2004 (the “Opt Out Period’”). If an HFA publisher-
principal at any time requests that HFA not issue Licenses on its behalf (either with respect to
particular musical works or in general), HFA will honor that request; provided, however, that
any such requcst shall not affect the validity or subsistence of a License issued prior to such
request. Upon the expiration of the Opt Out Period, if Licensee so requests, HFA shall advise
Licensee of any HFA publisher principals that have notified HFA that they do not wish to make
Licenses of their works available under this Agreement (as well as any HFA publisher principals
that have previously provided notice to HFA that they are opting out of all agrecments of this
nature).



3.3. HFA shall issue Licenses hereunder with respect to a musical work in its
entirety if one or more of its publisher-principals owns or controls a partial interest in such
musical work, even if other co-owners of such musical work are not HFA publisher-principals,
cxcept that, pursuant to Section 3.2, if all the HFA publisher-principals that own or control a
partial interest in such work request that HFA not issue Licenses on their behalf, HFA will not
issue such Licenses. In the case of a License issued as described in this Section 3.3, Licensee
shall pay directly to each co-owner that is not an HFA publisher-principal (or such co-owner’s
authorized payee) such co-owner’s share of the applicable royalty payments under Section 6.1.

3.4. License forms issued by HFA pursuant to this Agreement shall be retroactive
to the date of the License request made by Licensee on or after the Effective Date in accordance
with Section 3.1. To the extent that Licensee makes On-Demand Streams and/or Limited
Downloads of musical works pending the processing by HFA of license forms in response to
proper License requests submitted on or after the Effective Date in accordance with Section 3.1,
HFA shall not directly or indirectly file, encourage, aid, support, finance, contribute to, promote,
or participate in any claim, suit, action or proceeding asserting that such activities are infringing.

3.5. Nothing in this Agreement, including but not limited to the availability of
Licenses or the procedures for obtaining the same, shall preclude Licensee from at any time
serving or filing a notice of intention to obtain a compulsory license in accordance with
applicable law or, other than in Article 8, imply that any notice of intention so served or filed is
valid or invalid. Nothing in this Agreement shall preclude Licensee from seeking, or HFA or
any of its publisher-principals from granting, direct licenses to Licensee, including without
limitation for use of musical works on the Covered Services, on whatever terms might be agreed
upon between the relevant parties.

4. Advance Payment.

4.1. Upon both parties’ execution of this Agreement, Licensee shall pay to HFA
within two (2) business days a non-refundable advance royalty payment (“Advance Payment”)
equal to Redacted . Should Licensee choose to continue operation
of its Covered Services for a second year following the one-year anniversary of this Agreement,
(a) Licensee shall pay upon the one-year annivcrsary an additional non-refundable Advance
Payment in an amount acceptable to HFA, as negotiated by the parties, and (b) Licensee shall
commit to pay, commencing upon the second anniversary of the Agreement, a monthly
supplementary Advance Payment in an amount acceptable to HFA, as negotiated by the parties;
provided, however, that Licensee shall not be required to make such monthly supplementary
Advance Payments if by the second anniversary of this Agreement there has been a final non-
appealable determination of royalty rates for On-Demand Streams and Limited Downloads
through negotiation and/or a CARP proceeding. Should Licensee fail to fulfill its obligations
under the foregoing clauses (a) and (b) by the one-year anniversary of the Agreement (or notify
HFA in writing of its it intent not to fulfill such obligations), notwithstanding anything to the
contrary in the Agreement, upon the one-year anniversary of the Agreement, (i) the Agreement
and all Licenses issued under the Agreement shall automatically terminate, and (ii) HFA shall be
thereafter free to distribute all or any portion of the initial Advance Payment to its
publisher-principals as HFA deems appropriate. Redacted



4.2. Effective at the second anniversary of the Effective Date or any time
thereafter, Licensee may terminate this Agreement upon thirty (30) days advance written notice
to HFA. In the event Licensee does so, all Licenses previously issued under this Agreement
shall terminate at the same time as this Agreement, without prejudice to the right of Licensee
thereafter to obtain new licenses under 17 U.S.C. § 115. In the case of termination by Licensee
(a) payments shall be due in accordance with Section 6.1 for activities under this Agreement
prior to the termination of the relevant Licenses, (b) Advance Payments may be applied against
such payments in accordance with Section 4.4, and (c) to the extent remaining, Advance
Payments also may be applied to royalties due under any new licenses for On-Demand Streams
and/or Limited Downloads made through Covered Services, which licenses are issued by HFA at
least one year after the relevant date of termination of Licensee’s Licenses. In addition to the
foregoing, if there is a decision of the U.S. Copyright Office or a court, or any new legislation,
inconsistent with Section 8.1, with the result that mechanical royalties are not required to be paid
for some or all On-Demand Streams and/or Limited Downloads made through Covered Services,
then the amount of Licensee’s monthly supplementary Advance Payments under Section 4.1
shall be reduced to take into account such decision or legislation, based on actual usage under
this Agreement to date, with the exact amount of such reduction to be agreed upon by the Parties
promptly after such decision or legislation; provided that if any such decision is appealed and
finally reversed on appeal, the amount of Licensee’s monthly supplementary Advance Payments
under Section 4.1 shall be restored, and Licensee shall promptly pay to HFA the total amount by
which the supplementary Advance Payment was reduced in the interim.

4.3. HFA shall deposit Advance Payments into an interest-bearing bank account
(with such interest being treated as part of the Advance Payment). HFA shall be free to
distribute the initial and supplementary Advance Payments to HFA publisher-principals in
accordance with a reasonable and nondiscriminatory methodology based on market share, actual
usage or a per musical work payment (which methodology HFA shall provide to Licensee).
Except insofar as it is recouped pursuant to Sections 4.4 and/or 4.5, the Advance Payment shall
be nonrcfundable.

4.4. Upon the final non-appealable determination of royalty rates for On-Demand
Streams and Limited Downloads, through negotiation and/or a CARP proceeding, as the case
may be, the total amount of Advance Payments (including interest) shall be applied against
undisputed amounts owed to HFA on behalf of its publisher-principals for On-Demand Streams
and Limited Downloads made through Covered Services pursuant to Licenses issued under this
Agreement. Such Advance Payments for these uses shall be applied to the account of Licensee.
If the Advance Payments are not fully recouped at such time, any remainder of the Advance
Payments thereafter shall be applied against all undisputed amounts owed to HFA on behalf of
its publisher-principals by Licensee under mechanical licenses issued by HFA for On-Demand
Streams and Limited Downloads made through Covered Services (including but not limited to
Licenses under this Agreement), until such amount is fully recouped.

4.5. Attherequest of HFA, with Licensee’s written consent, which consent shall
not be withheld unreasonably, Advance Payments may be applied to other undisputed amounts
(e.g., other mechanical royalties) owed by Licensee to HFA on behalf of its publisher-principals.

5. Royalty. The royalty rate payable under a License shall be determined through negotiation
and/or a CARP proceeding. The applicable rate will be structured as determined through



tema mnannma~

negotiation or by the CARP, and may (or may not) comprise separale royalty rate components
for distinct uses of the musical work authorized by the License. The Parties shall meet to
negotiate royalty rates in good faith. HFA reserves its right to seek interest as a part of such
royalty rate determination. Licensee reserves its ri ght to seek to have such royalty rate
determination reflect any payments under foreign copyrights in the case where On-Demand
Streams or Limited Downloads are transmitted to users outside of the United States. Whether
royalty rates are determined by negotiation or a CARP, and regardless of how royalty rate
categories may be denominated, the Parties shall seek a determination of royalty rates such that it
is clear what royalty rates are applicable to each of On-Demand Streams and Limited
Downloads.

6. Accounting and Payment.

6.1. Beginning with the issuance of a License, Licensee will be required to
account to HFA in electronic form on a quarterly basis for activity under such License, 45 days
after the close of each quarter, and specifically including the number of On-Demand Streams and
Limited Downloads of each work made during such quarter. Such quarterly reports shall be in
the form set forth in Exhibit B (as such form may reasonably be modified by HFA from time to
time) and shall include, without limitation, a breakdown of On-Demand Streams and Limited
Downloads made by Covered Services under Licenses in the applicable quarter, by musical work
and delivery method code (indicating On Demand-Streams and/or Limited Downloads), and
including ISRC number if available, catalog number if available and HFA license number if
available (in the same manner indicated by Licensee in its License request), and shall also
identify the specific retail outlet through which such On-Demand Streams and Limited
Downloads were made. Licensee shall preserve all usage and financial data that reasonably
should be expected to be relevant, upon the determination of royalty rates, to the calculation of
royalties hereunder and use commercially reasonable efforts to do so for each Covered Service it
operates hereunder. Subject to Article 4 and Section 3.3, upon the final non-appealable
determination of royalty rates for On-Demand Streams and Limited Downloads, through
negotiation and/or a CARP proceeding, Licensee shall make the applicable payment for all
previous quarters then completed, from the launch of the applicable Covered Services to date,
within 45 days, to be accompanied by a cumulative statement setting forth and aggregating the
information provided in the previous quarterly reports supplied under this Agreement.
Thereafter, on a quarterly basis, 45 days after the close of each quarter, Licensee shall account to
HFA for activities and/or revenues realized on such activities during such quarter as determined
through negotiation and/or by regulation, providing such information as is required by
regulation, a CARP, and/or a negotiated rate agreement, and, subject to Article 4 and Section 3.3,
pay royalties at the applicable rate. Notwithstanding the foregoing, HFA reserves its right to
seek more frequent access, including without limitation real-time access, to usage information.

6.2.  Attherequest of HFA, Licensee shall accompany its quarterly reports
with any available data in addition to that described in Section 6.1 concerning the numbers of
On-Demand Streams and Limited Downloads made through Covered Services operated by
Licensee (but not any personally identifying information), which data is regularly gathered or
compiled by Licensee or provided to Licensee by its licensees with the legal right to disclose
such data to HFA hereunder; provided that Licensee may provide any such data to HFA in
whatever form it is available to Licensee in the ordinary course of its business and subject to any
applicable confidentiality and other contractual use restrictions; and provided further that, before
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making any such request, HFA shall review with Licensee the types of such data Licensee has
and can disclose to HFA, and the form in which such data is available, and HFA shall not
request, and Licensee shall not be required to provide, data that (given the volume and form of
such data, the degree to which such data is reflected in quarterly reports, the data processing
capabilities of HFA and Licensee, HFA’s intentions to use such information, and other relevant
factors) would not be commercially reasonable to provide. In addition, to the extent such
information is available to Licensee and can be disclosed to HFA hereunder, at the request of
HFA, Licensee shall accompany its quarterly reports with the total number of subscribers to and
total number of subscriber months for each Covered Service operated by Licensee during the -
reporting period; provided that any such information relating to a Covered Service operated by
Licensee shall be subject to an appropriate confidentiality restriction, and any such information
provided to Licensee by a third party shall be subject to any applicable confidentiality and other
contractual use restrictions.

7. Term. The term of this Agreement shall commence on the Effective Date and, subject to
Sections 4.1, 4.2 and 8.5, continue until the final non-appealable determination of royalty rates
for each of On-Demand Streams and Limited Downloads, through negotiation and/or a CARP
proceeding. New Licenses shall continue to be issued pursuant to this Agreement for the
duration of such term. Thereafter, Licensee may request, and HFA shall issue, mechanical
licenses covering On-Demand Streams and Limited Downloads at the applicable royalty rates in
accordance with its customary practices for the issuance of licenses where there is an applicable
statutory rate, which the Parties currently understand to include the means of application
described in Section 3.1. Notwithstanding the foregoing, Licenses once issued under this
arrangement shall remain in effect unless terminated for default in respect to payment (once
royalty rates are determined) or accounting (either before or after royalty rates are determined)
pursuant to 17 U.S.C. § 115(c)(6) (or other applicable provision of law, if any), it being
understood that a License may not be terminated for such a default where the default is remedied
as provided in 17 U.S.C. § 115(c)(6). In addition, the provisions of Sections 4.2, 4.4 and 4.5, and
of Articles 6, 7 and 10, shall survive the expiration or termination of this Agreement or any
License under this Agreement.

8. Lepal Framework for Agreement.

8.1. Subject to the other provisions of this Article 8, in order to avoid litigation
and to provide assurance to Licensee in connection with the launch of its di gital music services
and enable HFA’s issuance of license forms for Covered Services hereunder:

(a) The Parties agree that under current law the process of making On-
Demand Streams through Covered Services (from the making of server reproductions to
the transmission and local storage of the stream), viewed in its entirety, involves the
making and distribution of a DPD, and further agree that such process in its entirety (i.e.,
inclusive of any server reproductions and any temporary or cached reproductions through
to the transmission recipient of the On-Demand Stream) is subject to the compulsory
licensing provisions of Section 115 of the Copyright Act. The Parties further agree that,
under current law, the process of making streams that would qualify for a statutory
license under Section 114(d)(2) of the Copyright Act does not involve the making or
distribution of a DPD, and thus does not require a mechanical license. The foregoing
does not express or imply any agreement that, and shall not be used to support any

7



argument that, the process of making On-Demand Streams other than through Covered
Services, or the process of making streams that would not qualify for a statutory license
under Section 114(d)(2) of the Copyright Act (including, without limitation, because such
streams are part of an “interactive service” (as that term is defined in Section 1 1434)(7))
or exceed the *“sound recording performance complement” (as that term is defined in
Section 114(j)(13)) does or does not involve the making and distribution of a DPD, and
the Parties expressly reserve all their rights with respect to that issue.

(b) The Parties agree that under current law the process of making
Limited Downloads through Covered Services (from the making of server reproductions
to the transmission and local storage of the Limited Download), viewed in its entirety,
involves the making and distribution of a DPD, and further agree that such process in its
entirety (i.e., inclusive of any server reproductions and any temporary or cached
reproductions through to the transmission recipient of the Limited Download) is subject
to the compulsory licensing provisions of Section 115 of the Copyright Act.

(c) The Parties agree that under current law a compulsory license to make
On-Demand Streams and Limited Downloads through Covered Services (from the
making of server reproductions to the transmission and local storage of the On-Demand
Streams and Limited Downloads) is available under Section 115 of the Copyright Act.

8.2.  Subject to Sections 8.3 and 8.5, for the term of this Agreement, no party to
this Agreement and no Participating HFA Publisher shall take a position contrary to or
inconsistent with Section 8.1, or lend support or resources, financial or otherwise, to any other
person or entity taking a contrary or inconsistent position, before the Copyright Office, a CARP,
a court or any other government office or tribunal. Thereafter, no party to this Agreement and no
Participating HFA Publisher shall commence or lend support to any action in court to challenge
the validity of the rates determined pursuant to Article 5 on the ground that On-Demand Streams
and Limited Downloads do not involve the making or distribution of DPDs. It is understood
that, for purposes of this Section 8.2, Licensee or Participating HFA Publishers shall not be
deemed to lend financial support or resources to affiliated entities merely through intra-enterprise
financial arrangements in the ordinary course of business.

8.3.  Notwithstanding Sections 8.1 and 8.2, the Parties and Participating HFA
Publishers may at any time (1) raise and litigate (including, without limitation, before a CARP)
the economic value of, and the appropriate royalty rates to be applied to, On-Demand Streams
and Limited Downloads; (2) take or support any position they choosc with respect to sound
recordings (as distinguished from any musical works embodied therein) and the rights therein,
including, without limitation, rights under Sections 106 and 114 of the Copyright Act, and (3)
make or lend support to any arguments they choose to prosecute, or defend or counterclaim
against, an infringement claim relating to activities before the Effective Date. Notwithstanding
Sections 8.1 and 8.2, Licensee may at any time make or lend support to any arguments they
choose to defend or counterclaim against an infringement claim relating to activities on or after
the Effective Date, in the event that a License with respect to the relevant works is not available
hereunder (it being understood that, subject to Section 8.4, HFA and Participating HFA
Publishers may participate in the litigation of any such claim, so long as their doing so is
consistent with Sections 8.1 and 8.2). The Parties agree that they will act in good faith not to



induce, promote or encourage the litigation of an infringement claim relating to activities as
described in the immediately preceding sentence.

8.4.  To the extent that an action being litigated by Licensee involves the
question of the validity of a notice of intention to obtain a compulsory license as described in
Section 8.1(c) for a musical work for which a License is not available under this Agreement,
HFA shall not participate in or lend support to such action. The Parties agree that they will act in
good faith not to induce, promote or encourage litigation concerning the validity of a notice of
intention to obtain a compulsory license as described in Section 8.1(c). For purposes of this
Article 8, HFA shall include its parent National Music Publishers’ Association, Inc.

8.5. To the extent that a final, non-appealable decision of the Copyright Office or
a court, or any new legislation, is inconsistent with Section 8.1 , this Agreement shall be
inapplicable to the extent of the inconsistency as of the date thereof, but subject to Article 4,
Licensee shall not be entitled to a refund of any monies paid prior to such date.

8.6. Nothing in this Article 8 shall be used by, or be enforceable by, a third party
not a Party to this Agreement, in any manner or in any context, including without limitation in
any legal proceeding. This Agreement does not give rise to any third party beneficiary rights in
any party other than Participating HFA Publishers. The agreements set forth in this Article 8 and
the course of dealing hereunder shall be inadmissible, and shall not be used to support any
argument of law, in any litigation or arbitration relating to (1) activities before the Effective Date
or (2) activities other than making and distributing On-Demand Streams and Limited Downloads
through Covered Services, except making streams that would qualify for a statutory license
under Section 114(d)(2) of the Copyright Act.

9. Security.

9.1. Licensee shall incorporate, as part of the distribution of sound recordings
embodying licensed works to users pursuant to this Agreement, a security technology, including,
but not limited to, use of a digital rights management technology, for existing and prospective
users that is designed to permit transmission to an end user in a secure manner (e.g.,so as to
prevent illicit copying).

9.2. To the extent the Covered Services use third-party technology in order to
satisfy the requirements of Section 9.1, Licensee shall use its commercially reasonable efforts to
maintain and upgrade such technology by monitoring any third-party announcement made
available to Licensee of bug-fixes, security holes and functionality improvements, obtaining such
upgrades, and installing and distributing such upgrades as reasonably necessary to maintain the
integrity of the Covered Services.

9.3. Without limitation, Licensee shall properly implement security technologies
and methods that are commercially acceptable to and generally used by the music industry to
deliver On-Demand Streams and Limited Downloads of sound recordings embodying musical
works in a secure manner through Covered Services, such that:

(2) in each case, the delivery or playback of a sound recording embodying a
licensed work is reliably limited to the single intended device authenticated by the
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Licensee as belonging to a current subscriber and only in accordance with the use
limitation rules applicable to such sound recording;

(b) all On-Demand Streams are protected in a manner designed to prevent
software applications from being able to capture the streams to be saved for later
rendering on any device;

(c) all Limited Downloads and On-Demand Streams shall only be transmitted to
devices that fully and accurately support the security technologies used by the Covered
Service, in order to accurately enforce the applicable use limitation rules, including,
without limitation, the applicable time limits and playback limits imposed by Article 1;

(d) On-Demand Streams and Limited Downloads cannot be re-transmitted from
the intended destination device to any other device, whether now known or hereafter
invented, exccpt where a sound recording is in a fully encrypted format that is unplayable
on any such other device in any manner, whether now known or hereafter invented;

(¢) the Licensee at all times maintains an accurate count of the number and type
of transmissions (both On-Demand Streams and Limited Downloads) into user’s devices
from either the Covered Service directly or through the users’ personal computer or other
intermediate hosting device, whether now known or hereafter invented, the identity of the
copyrighted work transmitted in each case, the applicable use limitation rule for such
work, and all information necessary to fulfill the accounting requirements of Article 6
and any other obligations of Licensee under this Agreement.

9.4. In the event of a breach of any security technology(ies) used by Licensee to
perform its obligations under this Article 9, or as otherwise set forth in this Agreement, Licensee
shiall use its best efforts to devise a solution to such security breach (or cause such solution to be
devised and implemented) or alternatively, immediately cease all distribution of the licensed
works. Licensee shall restore as quickly as possible the integrity of the security technologies
used in the operation of Covered Services and shall keep HFA reasonably informed as to the
status thereof.

9.5. Licensee shall not edit, alter or defeat any copyright protection technology
or mechanism embedded in or associated with the sound recordings embodying the licensed
works.

9.6. Licensee shall use commercially reasonable efforts to prevent the creation of
any unauthorized copies of any licensed works in any facilities in its control in any form
(including but not limited to, copies created by employees or contractors outside the immediate
scope of their employment), and shall use its commercially reasonable efforts to prevent the
creation of such unauthorized copies by any users. If Licensee learns of any material
circumvention of the technology used to satisfy the requirements of Section 9.1 or of any
material incident of unauthorized manufacture, advertising, distribution, lease or sale of the
licensed works relating to a Covered Service (any of the foregoing an “Unauthorized Use”),
Licensee shall promptly provide HFA with written notification of such Unauthorized Use and
take all reasonable steps, and reasonably cooperate with HFA, to prevent such Unauthorized Use.
Without limiting any other rights and remedies of HFA and its Licensors, if HFA leamns, and
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provides Licensee with reasonably credible evidence, that there are widespread, significant and
substantial Unauthorized Uses, upon ten (10) days’ notice by HFA, Licensee must, unless it
secures its technology against such Unauthorized Uses to the satisfaction of HFA within the ten
(10) day period, suspend all On-Demand Streams or Limited Downloads of the licensed works
under this Agreement pending Licensee’s securing its technology against such Unauthorized
Uses to the reasonable satisfaction of HFA. Licensee will, on a quarterly basis, inform HFA of
all known material breaches or attempted breaches of its security measures and Licensee’s
response to each of those breaches or attempted breaches.

10. Royalty and Security Compliance.

10.1. Notwithstanding, without limiting and in addition to the general right
pursuant to industry custom and practice of HFA and/or any Participating HFA Publisher to
examine the books and records of Licensee in connection with Licensee’s use of the Licensed
Works, HFA shall be entitled, upon thirty (30) days’ prior written notice to Licensee, to conduct,
at the expense of HFA, an examination of the books, records, operations and security systems of
Licensee (“Royalty and Security Examination”) to determine whether Licensee is in compliance
with its reporting, payment and security obligations under this Agreement. Absent a good-faith
basis to believe that Licensee is not in compliance with such obligations, HFA shall not seek to
initiate a Royalty and Security Examination more than once every twelve (12) months or more
than three (3) years following the termination of this Agreement.

10.2. During the course of a Royalty and Security Examination, upon request by
HFA or an examiner acting on its behalf, Licensee shall, within three (3) business days
(a) provide access to any information that rcasonably may be called for by such request,
including without limitation any (i) books, records, files, logs, reports, compilations, usage data
and other documentation, whether in paper or electronic form, that were or could be used or
required to generate or verify Licensee’s quarterly reports and/or that reflect or summarize
Licensees’ quarterly reports; (ii) financial information, including books, records, ledgers, reports,
and other documentation, reflecting cash receipts and general revenue accounts to the extent such
information relates directly or indirectly to the activities licensed under this Agreement; and
(iii) files, logs, reports, compilations, testing and monitoring data and other documentation
related to and/or reflecting the operation and integrity of Licensee’s security systems (such
information, along with the information described in the items (a)(i) and (a)(ii) of this Section
10.2, collectively referred to, as “Documentation”); and (b) through the assistance of personnel
who are familiar with the technical and operational aspects of Licensee’s computer, hardware,
software, security systems (collectively, “Operational Systems™) who are to be made available by
Licensee, provide real-time and/or historical access to such Operational Systems, as requested,
sufficient to permit HF A or its examiner(s) to conduct meaningful tests and analysis to verify
that (i) the Operational Systcms are properly and accurately tracking and reporting the use of the
Licensed Works, and royalties payable therefor, as contemplated by the terms of this Agreement;
and (ii) the Operational Systems are in compliance with the security requirements set forth in
Article 9. Licensee shall provide the information, systems access and personnel required by this
Section 10.2 free of charge and, unless otherwise agreed by HFA or its examiner(s), at
Licensee’s place of business.

10.3. During the course of and/or following completion of the Royalty and
Security Examination, upon request by HFA or an examiner acting on its behalf, Licensee shall
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make available company personnel at an appropriate level of seniority and/or technical ability to
discuss and/or resolve particular issues and findings arising out of such examination.

10.4. Licensee shall maintain any and all Documentation that reasonably might
be expected to be relevant to HFA's conduct of a Royalty and Security Examination for a period
of at least three (3) years following the expiration or termination of this Agreement, unless there
is a Royalty and Security Examination in progress or not fully resolved as of the expiration of
such period, in which case the Documentation shall be maintained until the Royalty and Security
Examination is fully resolved to the reasonable satisfaction of HFA.

10.5. If a royalty examination reveals a nonpayment or underpayment of royalties
due to HFA, the amounts determined to be owing shall be subject to interest payable at the rate
of prime plus two percent (2%) calculated from the date the royalties were due to be paid under
the applicable reporting period to the date of ultimate payment to HFA.

11. Data Access and Use Agreement. HFA shall have no obligation to perform its obligations
hereunder unless and until Licensee enters into the Data and Access Use Agreement, attached
hereto and incorporated herein as Exhibit C (the “Data Access and Use Agreement”), governing
the nondisclosure and use of HFA Confidential Information (as defined in the Data Access and
Use Agreement) by Licensee. To the extent Licensee seeks to have a third-party individual or
entity obtain access to HFA Confidential Information for purposes of obtaining and
administering Licenses and otherwise fulfilling its obligations under this Agreement (each, a
“Third-Party Administrator”), Licensee must obtain HFA’s prior consent of each such Third-
Party Administrator (such consent not to be unreasonably withheld). Upon HFA’s consent to
Licensee’s use of such Third-Party Administrator, HFA will require that such Third-Party
Administrator enter into a data access and use agrcement with HFA substantially in the form of
the Data Access and Use Agreement, prior to allowing such Third-Party Administrator access to
any HFA Confidential Information.

12. Miscellaneous.

12.1. Publicity. Licensee and HFA may issue a mutually agreed joint press
release announcing this arrangement within a reasonable time period following the Effective
Date. In HFA’s communications to its members conceming this Agreement, HFA shall
encourage its publisher principals to avail themselves of this Agreement.

12.2. Assignment. This Agreement shall be binding upon and inure to the benefit
of all of the parties and their respective permitted successors and permitted assigns. Any
assignment or transfer by Licensee of any of its rights or licenses under this Agreement shall
require the prior written consent of HFA, which shall not be unreasonably withheld but which
shall be subject to the approval of HFA’s publisher-principals.

12.3. Govering Law. This Agreement shall be governed by, and construed in
accordance with, the laws of the State of New York (without giving effect to conflicts of law
principles thercof).

12.4. Amendment. This Agreement may be modified or amended only by a
writing signed by each of the Parties.
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12.5. Entire Agreement. This Agreement expresses the entire understanding of
the Parties and supersedes all prior and contemporaneous agreements and undertakings of the
Parties with respect to the subject matter hereof, '

12.6. Counterparts. This Agreement may be executed in counterparts, including
by means of facsimile, each of which shall be deemed to be an original, but which taken together
shall constitute one agreement.

12.7. Headings. The titles used in this Agreement are used for convenience only
and are not to be considered in construing or interpreting this Agreement.

12.8. Notices. All notices shall be in writing and shall be deemed given when
(a) delivered personally; (b) upon receipt of a transmittal confirmation if sent by facsimile or like
transmission with a copy by first class U.S. mail; or (c) upon delivery if sent by Federal Express,
Express Mail or similar overnight courier service, to the parties at the following addresses or
facsimile numbers (or at such other address or facsimile number for a party as shall be specified
by like notice):

if to HFA

The Harry Fox Agency, Inc.
711 Third Avenue

New York, New York 10017
Attention: General Counsel
Telephone: (212) 922-3260
Facsimile: (212) 953-2471

if to Licensee:

Redacted

IN WITNESS WHEREQF, the Parties have executed this Agreement as of the Effective
Date.

\L%/\—/

Jacqueline C.Charlesworth
SVP & General Counsel Redacted
The Harry Fox Agency, Inc.
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EXHIBIT A

[See attached]
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EXHIBIT CO 0032



Digital Music Subscription Service Agreement

This agreement (the “Agreement”), dated as of July 26, 2004 (“Effective Date™), is made

by and between Redacted .a Washington corporation (“Licensec™) and The Harry Fox
Agency, Inc. (“HFA™), (the “Parties”™). :

WHEREAS, Licensee desires to offer to consumers certain digital music services that
provide On-Demand Streams and Limited Downloads (as defined below);

WHEREAS, music publishers desire to make their copyrighted musical works available
to consumers by licensing such services;

WHEREAS, there has been litigation concerning the use of musical works in digital
music services; the U.S. Copyright Office has issued a Notice of Inquiry whether to conduct a
rulemaking concerning the legal status of On-Demand Streams and Limited Downloads; the U.S.
Copyright Office has issued a report pursuant to Section 104 of the Digital Millennium
Copyright Act addressing certain issues relating to streaming; and the parties by this Agreement

seek to provide for greater clarity concerning the legal status of Covered Services (as defined
below);;

WHEREAS, the Parties desire to avoid the uncertainty and expense of litigation
concerning the use of copyrighted musical works by Covered Services, and to provide assurance
to Licensce and others seeking to offer such services to consumers;

WHEREAS, Section 115(c)(3) of the U.S. Copyright Act authorizes voluntary

negotiations for determining royalty rates and terms under the mechanical compulsory license;
and

WHEREAS, in settlement of unresolved Iegal issues and to facilitate the expeditious
launch of digital music services, the Parties have reached this Agreement (which HFA represents
rcflects HFA s standard terms with respect to the concepts covered herein) with respect to terms
pursuant to which Licensec may obtain licenses to make On-Demand Streams and/or Limited
Downloads of musical works in Covered Services;

NOW, THEREFORE, pursuant to 17 U.S.C. § 115(c)(3), and in consideration of the
mutual promises contained in this Agreement and for other good and valuable consideration, the

adequacy and sufficiency of which are hereby acknowledged, the Parties hereby agree as
follows:

1. Covered Services. When Licensee seeks to use a copyrighted musical work for which an
HFA publisher-principal has the right to grant the rights that are the subject matter of this
Agreement in connection with the operation of its Covered Services, it may obtain through HFA
on behalf of such HF A publisher-principal a mechanical license (“License’) to make On-
Demand Streams and/or Limited Downloads of the work through Covered Services, through to
the end user, including by making server and related reproductions of the work used in the
operation of Covered Services.




1.1. “Covered Service” means a service that offers (but the offerings of which are
not necessarily limited to) On-Demand Streams and/or Limited Downloads of sound recordings
of musical works from servers located within the United States (including the territories and
possessions thercof), wherc the basic charge to users for the service is a recurring subscription
fee (in contrast to the basic charge being a per-download, per-play or per-song fee), including
any use of such a service on a limited basis without charge to users in order to promote the
subscription service.

1.2. “On-Demand Stream™ means an on-demand, real-time digital transmission of
a sound recording of a single musical work to allow a user to listen to a particular sound ,
recording chosen by the user at a time chosen by the user, using streaming technology, which
may include but is not limited to Real Audio or Windows Media Audio, that is configured by the
provider of the Covered Service in a manner designed so that such transmission will not result in
a substantially complete reproduction of a sound recording being made on a local storage device
(e.g., the hard drive of the user’s computer or a portable device) so that such reproduction is
available for listening other than at substantially the time of the transmission.

1.3. “Limitcd Download’ means a digital transmission of a time-limited or other
use-limited download of a sound recording of a single musical work to a local storage device
(e.g., the hard drive of the user’s computer or a portable device), using technology designed to
cause the downloaded file to be available for listening only either (1) during a limited time (e.g.,
a time certain or a time tied to ongoing subscription payments) not to extend more than thirty
(30) days beyond the cxpiration of the user’s subscription, or (2) for a limited number of times
not to exceed twelve (12) times after the expiration of the user’s subscription.

1.4. Any HFA publisher-principal that grants a License and/or accepts a portion
of an Advance Payment hereunder is referred to herein as a “Participating HFA Publisher.” The
term “Participating HFA Publisher” is limited to such entities and their majority-owned
subsidiaries.

2. Covered Deliveries.

2.1. A License with respect to a musical work includes all reproduction,
distribution and DPD rights necessary for Covered Services to make On-Demand Streams and
Limited Downloads of that work, from the making of server reproductions to the transmission
and local storage of the On-Demand Streams or Limited Downloads, in all cases made subject to
and in accordance with the terms hereof. A License does not extend to other transmissions made
by a Covered Service or to activities not encompassed by a mechanical license, including,
without limitation, print or display rights, merchandising rights, adaptation (derivative work)
rights except as provided in Section 115(a)(2) of the Copyright Act, rights to fragment or excerpl
musical works (other than for promotional purposes in strict accordance with Section 2.2 below),
rights to synchronize musical works with visual images resulting in audiovisual works, or
karaoke rights, all of which rights are specifically reserved. The Parties agree that server
reproductions made under a License to transmit On-Demand Streams or Limited Downloads may
be used to make transmissions other than On-Demand Streams and/or Limited Downloads;
provided that the foregoing is without prejudice to any applicable requirement, if any, that
Licensec also obtain a license for such other transmissions made using such server reproductions.
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For the avoidance of doubt, it is understood that this Agreement does not address or extend to

any sound recording or performance rights that may be implicated by the making of On-Demand
Streams or Limited Downloads through Covered Services.

2.2. A License includes the right to make, and there shall be no separate payment
or accounting for, On-Demand Streams of Promotional Excerpts (as defined below) of sound
recordings of musical works licensed hereunder used solely for promotional purposes, provided
that the relevant copyright owner or copyright owners of such sound recordings has duly
authorized the relevant copyright owner or copyright owners of such musical work (or an
organization of copyright owners designated by such copyright owners as their common agent)
to make On-Demand Streams of Promotional Excerpts of that sound recording for the purpose of
promoting that musical work without payment of any royalty. “Promotional Excerpt” is defined
as a stream consisting of no more than thirty (30) seconds of playing time of the sound recording
of a musical work, or in the case of sound recordings with a playing time of more than five
minutes, a stream that is of no more than the lesser of ten percent (10%) or sixty (60) seconds of
playing time of the sound recording of the musical work, that is made available frec of charge to
the end user for promotional purposes only.

3. Licensing Process.

3.1. Commencing on the Effective Date, Licensee may submit Liccnsc requests
to HFA for On-Demand Streams and/or Limited Downloads made through Covered Services
electronically in the form set forth in Exhibit A (as such form may reasonably be modified by
HFA from time to time). When Licensee submits a License request in accordance with this
Section 3.1, HFA shall, after processing the License request, return to Licensee an electronic file
specifying the licenses issued. If Licensce submits a License rcquest in accordance with this
Section 3.1 but the request contains insufficient information for HFA to find a match for the
relevant work in its databases, HFA will work with Licensee to provide the information
necessary to enable a License to be issued, and if Licensee resubmits such request with the
necessary information and the License can be issued, the provisions of Section 3.4 shall apply
from the date of the original request. The Parties acknowledge the importance to HFA and
music publishers of having License requests submitted promptly, and the importance to Licensee
of having License forms issued promptly. The Parties shall cooperate in good faith to promote
each of those goals.

3.2. The authority of HFA to license any individual musical work on behalf of its
publisher principals is subject to the approval of the relevant publisher-principal. HFA shall not
require its publisher principals to opt in to this Agreement either before or after commencing to
issue Licenses, but will establish an opt out period before commencing to issue Licenses, which
period will end no later than six weeks following the Effective Date (the “Opt Out Period”). If
an HFA publisher-principal at any time requests that HFA not issue Licenses on its behalf (either
with respect to particular musical works or in general), HFA will honor that request; provided,
however, that any such request shall not affect the validity or subsistence of a License issued
prior to such request. Upon the expiration of the Opt Out Pcriod, if Licensce so requests, HFA
shall advise Licensee of any HFA publisher principals that have notified HFA that they do not
wish to make Licenses of their works available under this Agreement (as well as any HFA
publisher principals that have previously provided notice to HFA that they are opting out of all
agreements of this nature). '
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3.3. HFA shall issue Licenses hereunder with respect to a musical work in its
entirety if one or more of its publisher-principals owns or controls a partial interest in such
musical work, even if other co-owners of such musical work are not HFA publisher-principals,
except that, pursuant to Section 3.2, if all the HFA publisher-principals that own or control a
partial interest in such work request that HFA not issue Licenses on their behalf, HFA will not
issue such licenses. In the case of a License issued as described in this Section 3.3, Licensee
shall pay directly to each co-owner that is not an HFA publisher-principal (or such co-owner’s
authorized payee) such co-owner’s share of the applicable royalty payments under Section 6.1.

3.4. License forms issued by HFA pursuant to this Agreement shall be retroactive
to the date of the License request made by Licensee on or after the Effective Date in accordance
with Section 3.1. To the extent that Licensee makes On-Demand Streams and/or Limited
Downloads of musical works pending the processing by HFA of license forms in response to
proper License requests submitted on or after the Effective Date in accordance with Section 3.1,
HFA shall not directly or indirectly file, encourage, aid, support, finance, contribute to, promote,
or participate in any claim, suit, action or proceeding asserting that such activities are infringing.

3.5. Nothing in this Agreement, including but not limited to the availability of
Licenses or the procedures for obtaining the same, shall preclude Licensee from at any time
serving or filing a notice of intention to obtain a compulsory license in accordance with
applicable law or, other than in Article 8, imply that any notice of intention so served or filed is
valid or invalid. Nothing in this Agreement shall preclude Licensee from seeking, or HFA or
any of its publisher-principals from granting, direct licenses to Licensee, including without
limitation for use of musical works on the Covered Services, on whatever terms might be agreed
upon between the relevant parties.

4. Advance Payment.

4.1. Licensee shall pay to HFA a non-refundable advance royalty payment
(“Advance Payment”) as per the following terms: Redacted upon both parties’ signing the
Agreement, and (ii) upon the one-year anniversary of the Agreement, an additional = = Redacted
multiplied by a percentage representing the number of musical works licensed through HFA
under this Agreement divided by the total number of musical works licensed for use on
Licensee’s Covered Service(s) at the time of such payment. If, by the second anniversary of this
Agreement, there has then been no final non-appealable determination of royalty rate(s) for On-
Demand Streams and Limited Downloads through negotiation and/or a CARP proceeding, as the
case may be, then, subject to Section 4.2, until such a determination, Licensee shall each month
pay to HFA a supplementary Advance Payment of Redacted

4.2. Effective at the second anniversary of the Effective Date or any time
thereafter, Licensee may terminate this Agreement upon thirty (30) days advance written notice
to HFA. In the event Licensee does so, all Licenses previously issued under this Agreement
shall terminate at the same time as this Agreement, without prejudice to the right of Licensce
thereafter to obtain new licenses under 17 U.S.C. § 115. In the case of termination by Licensee
(a) payments shall be due in accordance with Section 6.1 for activitics under this Agreement
prior to the termination of the relevant Licenses, (b) Advance Payments may be applied against
such payments in accordance with Section 4.4, and (c) to the extent remaining, Advance
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Payments also may be applied to royalties due under any new licenses for On-Demand Streams
and/or Limited Downloads made through Covered Services, which licenses are issued by HFA at
least one year afier the relevant date of termination of Licensee’s Licenses. In addition to the
foregoing, if there is a decision of the U.S. Copyright Office or a court, or any new legislation,
inconsistent with Section 8.1, with the result that mechanical royalties are not required to be paid
for some or all On-Demand Streams and/or Limited Downloads made through Covered Services,
then the amount of Licensee’s monthly supplementary Advance Payments under Section 4.1
shall be reduced to take into account such decision or legislation, based on actual usage under
this Agreement to date, with the exact amount of such reduction to be agreed upon by the Parties
promptly after such decision or legislation; provided that if any such decision is appealed and
finally reversed on appeal, the amount of Licensee’s monthly supplementary Advance Payments
under Section 4.1 shall be restored, and Licensee shall promptly pay to HFA the total amount by
which the supplementary Advance Payment was reduced in the interim.

4.3. HFA shall deposit Advance Payments into an interest-bearing bank account
(with such interest being treated as part of the Advance Payment). HFA shall be free to
distribute the initial and supplementary Advance Payments to HFA publisher-principals in
accordance with a reasonable and nondiscriminatory methodology based on market share, actual
usage or a per musical work payment (which methodology HFA shall provide to Licensee).
Except insofar as it is recouped pursuant to Sections 4.4 and/or 4.5, the Advance Payment shall
be nonrefundable.

4.4. Upon the final non-appealable determination of royalty rate(s) for On-
Demand Streams and Limited Downloads through negotiation and/or a CARP proceeding, as the
case may be, the total amount of Advance Payments (including interest) shall be applied against
undisputed amounts owed to HFA on behalf of its publisher-principals for On-Demand Streams
and Limited Downloads made through Covered Services pursuant to Licenses issued under this
Agreement Such Advance Payments for these uses shall be applied to the account of Licensee.
If the Advance Payments are not fully recouped at such time, any remainder of the Advance
Payments thereafter shall be applied against all undisputed amounts owed to HFA on behalf of
its publisher-principals by Licensee under mechanical licenses issued by HFA for On-Demand
Streams and Limited Downloads made through Covered Services (including but not limited to
Licenses under this Agreement), until such amount is fully recouped.

4.5. Atthercquest of HFA, with Licensee’s written consent, which consent shall
not be withheld unreasonably, Advance Payments may be applied to other undisputed amounts
(e.g., other mechanical royalties) owed by Licensee to HFA on behalf of its publisher-principals.

5. Royalty. The royalty rate (or rates) payable under a License shall be determined through
negotiation and/or a CARP proceeding. The applicable rate(s) will be structured as determined
through negotiation or by the CARP, and may (or may not) comprise separate royalty rate
components for distinct uses of the musical works authorized by the Licenses. The Parties shall
meet to negotiate royalty rates in good faith. HFA reserves its right to seck interest as a part of
such determination of royalty rate(s). Licensee reserves its right to seek to have such royalty rate
determination reflect any payments under foreign copyrights in the case where On-Demand
Streams and/or Limited Downloads are transmitted to users outside of the United States.
Whether royalty rates are determined by negotiation or a CARP, and regardless of how royalty
rate categorics may be denominated, the Parties shall seek a determination of royalty rates such
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that it is clear what royalty rates are applicable to each of On-Demand Streams and Limited
Downloads. Nothing in this Agreement shall be deemed to imply or indicate that there should or
should not be a separate or discrete royalty rate applicable to the making of On-Demand Streams
as part of the rate structure applicable to On-Demand Streams and Limited Downloads.

6. Accounting and Payment.

6.1. Beginning with the issuance of a License, Licensee will be required to
account to HFA in electronic form on a quarterly basis for activity under such License, 45 days
after the close of each quarter, and specifically including the number of On-Demand Streams and
Limited Downloads of each work made during such quarter (for the avoidance of doubt, such
accountings shall include all On-Demand Streams and all Limited Downloads (if any) made
through Licensee’s “Send to a Friend” program). Such quarterly reports shall be in the form set
forth in Exhibit B (as such form may rcasonably be modified by HFA from time to time) and
shall include, without limitation, a breakdown of On-Demand Streams and Limited Downloads
made by Covered Services under Licenses in the applicable quarter, by musical work and
delivery method code (indicating On Demand-Streams and/or Limited Downloads), and
including ISRC number if available, catalog number if available and HFA license number if
available (in the same manner indicatcd by Licensee in its License request) and shall also
identify the specific retail outlet through which such On-Demand Streams and Limited
Downloads were made. Licensee shall preserve all usage and financial data that reasonably
should be expected to be relevant, upon the determination of royalty rates, to the calculation of
royalties hereunder and use comnmercially reasonable efforts to do so for each Covered Service it
operates hereunder. Subject to Article 4 and Section 3.3, upon the final non-appealable
determination of royalty rate(s) for On-Demand Streams and Limited Downloads through
negotiation and/or a CARP proceeding, Licensee shall make the applicable payment for all
previous quarters then complcted , from the launch of the applicable Covered Services to date,
within 45 days, to be accompanicd by a cumulative statement setting forth and aggregating the
information provided in the previous quarterly reports supplied under this Agreement.
Thereafier, on a quarterly basis, 45 days after the close of each quarter, Licensee shall account to
HFA for activities and/or revenues realized on such activities during such quarter as determined
through negotiation and/or by regulation, providing such information as is required by
regulation, a CARP, and/or a ncgotiated rate agreement, and, subject to Article 4 and Section 3.3,
pay royalties at the applicable rate. Notwithstanding the foregoing, HFA reserves its right to
seek more frequent access, including without limitation real-time access, to usage information.

_ 6.2.  Atthe request of HFA, Licensee shall accompany its quarterly reports
with any available data in addition to that described in Section 6.1 concerning the numbers of
On-Demand Streams and Limited Downloads made through Covered Services operated by
Licensee (but not any personally identifying information), which data is regularly gathered or
compiled by Licensee or provided to Licensee by its licensees with the legal right to disclose
such data to HFA hereunder; provided that Licensee may provide any such data to HFA in
whatever form it is available to Licensee in the ordinary course of its business and subject to any
applicable confidentiality and other contractual use restrictions; and provided further that, before
making any such request, HFA shall review with Licensee the types of such data Licensee has
and can disclose to HFA, and the form in which such data is available, and HFA shall not
request, and Licensce shall not be required to provide, data that (given the volume and form of
such data, the degree to which such data is reflected in quarterly reports, the data processing
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capabilities of HFA and Licensee, HFA's intentions to use such information, and other relevant
factors) would not be commercially reasonable to provide. In addition, to the extent such
information is available to Licensee and can be disclosed to HFA hercunder, at the request of
HFA, Licensee shall accompany its quarterly reports with the total number of subscribers to and
total number of subscriber months for each Covered Service operated by Licensee during the
reporting period; provided that any such information relating to a Covered Servicc operated by
Licensee shall be subject to an appropriate confidentiality restriction, and any such information

provided to Licensee by a third party shall be subject to any applicable confidentiality and other
contractual use restrictions.

7. Term. The term of this Agreement shall commence on the Effective Date and, subject to
Sections 4.2 and 8.5, continue until the final non-appealable determination of royalty rate(s) for
On-Demand Streams and Limited Downloads through negotiation and/or a CARP proceeding.
New Licenses shall continue to be issued pursuant to this Agreement for the duration of such
term. Thereafter, Licensee may request, and HF A shall issue, mechanical licenses covering On-
Demand Streams and Limited Downloads at the applicable royalty rate(s) in accordance with its
customary practices for the issuance of licenses where there is an applicable statutory rate, which
the Parties currently understand to include the means of application described in Section 3.1.
Notwithstanding the foregoing, Licenses once issucd under this arrangement shall remain in
effect unless terminated for default in respect to payment (once royalty rates are determined) or
accounting (either before or after royalty rates are determined) pursuant to 17 U.S.C. § 115(c)(6)
(or other applicable pravision of law, if any), it being understood that a License may not be
terminated for such a defanlt where the default is remedied as provided in 17 U.S.C. § 115(c)(6).
In addition, the provisions of Scctions 4.2, 4.4 and 4.5, and of Articles G, 7 and 10, shall survive
the expiration or termination of this Agreement or any License under this Agreement.

8. Legal Framework for Agreement.

8.1. Subject to the other provisions of this Article 8, in order to avoid litigation
and to provide assurance to Licensee in connection with the launch of its digital music services
and enable HFA’s issuance of license forms for Covered Services hereunder:

(a) The Partics agree that under current law the process of making On-
Demand Streams through Covered Services (from the making of server reproductions to
the transmission and local storage of the stream), viewed in its entirety, involves the
making and distribution of a DPD, and further agree that such process in its entirety (i.e.,
inclusive of any server reproductions and any temporary or cachcd rcproductions through
to the transmission recipient of the On-Demand Stream) is subject to the compulsory
licensing provisions of Section 115 of the Copyright Act. The Parties further agree that,
under current law, the process of making streams that would qualify for a statutory
license under Section 114(d)(2) of the Copyright Act does not involve the making or
distribution of 2 DPD, and thus does not require a mechanical license. The foregoing
docs not express or imply any agreement that, and shall not be used to support any
argument that, the process of making On-Demand Streams other than through Covered
Services, or the process of making streams that would not qualify for a statutory license
under Section 114(d)(2) of the Copynght Act (including, without limitation, because such
streams are part of an “interactive service™ (as that term is defined in Section 114(G)(7))
or exceed the “sound recording performance complement” (as that term is defined in

-7-



Section 114(j)(13)) does or does not involve the making and distribution of a DPD, and
the Parties expressly reserve all their rights with respect to that issue.

(b) The Parties agree that under current law the process of making
Limited Downloads through Covered Services (from the making of server reproductions
to the transmission and local storage of the Limited Download), viewed in its entirety,
involves the making and distribution of a DPD, and further agree that such process in its
entirety (i.e., inclusive of any server reproductions and any temporary or cached
reproductions through to the transmission recipient of the Limited Download) is subject
to the compulsory licensing provisions of Section 115 of the Copyright Act.

(c) The Parties agree that under current law a compulsory license to make
On-Demand Strcams and Limited Downloads through Covered Services (from the
making of server reproductions to the transmission and local storage of the On-Demand
Streams and Limited Downloads) is available under Section 115 of the Copyright Act.

8.2.  Subject to Sections 8.3 and 8.5, for the term of this Agreement, no party to
this Agreement and no Participating HFA Publisher shall take a position contrary to or
inconsistent with Section 8.1, or lend support or resources, financial or otherwise, to any other
person or entity taking a contrary or inconsistent position, before the Copyright Office, a CARP,
a court or any other government office or tribunal. Thereafter, no party to this Agreement and no
Participating HFA Publisher shall commence or lend support to any action in court to challenge
the validity of the rates determined pursuant to Article 5 on the ground that On-Demand Streams
and/or Limited Downloads do not involve the making or distribution of DPDs. It is understood
that, for purposes of this Section 8.2, Licensee or Participating HFA Publishers shall not be
deemed to lend financial support or resources to affiliated entities (i) merely through intra-
enterprise financial arrangements in the ordinary course of business; (ii) merely by being a
member or sitting on the board of directors of a trade association without actively lending
support to or participating in any activities contrary to or inconsistent with Section 8.1; and/or
(iii) merely by paying the membership dues or fees that a trade association ordinarily requires of
its members. It is further understood that provided that Licensee is in compliance with this
Section 8.2, Licensee shall not be in violation of this Agreement merely by belonging to a trade
association that takes a position contrary to Scction 8.1.

8.3. Notwithstanding Sections 8.1 and 8.2, the Parties and Participating HFA
Publishers may at any time (1) raise and litigate (including, without limitation, before a CARP)
the economic value of, and the appropriate royalty rate(s) to be applied to, On-Demand Streams
and/or Limited Downloads; (2) teke or support any position they choose with respect to sound
recordings (as distinguished from any musical works embodied therein) and the rights therein,
including, without limitation, rights under Sections 106 and 114 of the Copyright Act, and (3)
make or lend support to any arguments they choose to prosecute, or defend or counterclaim
against, an infringement claim relating to activities before the Effective Date. Notwithstanding
Sections 8.1 and 8.2, Licensee may at any time make or lend support to any arguments they
choose to defend or counterclaim against an infringement claim relating to activities on or after
the Effective Date, in the event that a License with respect to the relevant works is not available
hereunder (it being understood that, subject to Section 8.4, HFA and Participating HFA
Publishers may participate in the litigation of any such claim, so long as their doing so is
consistent with Sections 8.1 and 8.2). The Parties agree that they will act in good faith not to
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induce, promote or encourage the litigation of an infringement claim relating to activities as
described in the immediately preceding sentence.

8.4. To the extent that an action being litigated by Licensee involves the
question of the validity of a notice of intention to obtain a compulsory license as described in
Section 8.1(c) for a musical work for which a License is not available under this Agreement,
HFA shall not participate in or lend support to such action. The Parties agree that they will act in
good faith not to induce, promote or encourage litigation concerning the validity of a notice of
intention to obtain a compulsory license as described in Section 8.1(c). For purposes of this
Atrticle 8, HFA shall include its parent National Music Publishers” Association, Inc.

8.5. To the extent that a final, non-appealable decision of the Copyright Office or
a court, or any new legislation, is inconsistent with Section 8.1, this Agreement shall be
inapplicable to the extent of the inconsistency as of the date thereof, but subject to Article 4,
Licensee shall not be entitled to a refund of any monies paid prior to such date.

8.6. Nothing in this Article 8 shall be used by, or be enforceable by, a third party
not a Party to this Agreement, in any manner or in any context, including without limitation in
any legal proceeding. This Agreement docs not give rise to any third party beneficiary rights in
any party other than Participating HFA Publishers. The agreements set forth in this Article 8 and
the course of dealing hereunder shall be inadmissible, and shall not be used to support any
argument of law, in any litigation or arbitration relating to (1) activities before the Effective Date
or (2) activities other than making and distributing On Demand Streams and Limited Downloads
through Covered Services, except making streams that would qualify for a statutory license
under Section 114(d)(2) of the Copyright Act.

9. Security.

9.1. Licensee shall incorporate, as part of the distribution of sound recordings
embodying licensed works to users pursuant to this Agreement, a security technology, including,
but not limited to, use of a digital rights management technology, for existing and prospective
users that is designed to permit transmission to an end user in a securc manner (e.g., S0 as to
-prevent illicit copying).

9.2. To the extent the Covered Services use third-party technology in order to
satisfy the requirements of Section 9.1, Licensee shall use its commercially reasonable efforts to
maintain and upgrade such technology by monitoring any third-party announcement made
available to Licensee of bug-fixes, security holes and functionality improvements, obtaining such
upgrades, and installing and distributing such upgrades as reasonably necessary to maintain the
integrity of the Covered Services.

9.3. Without limitation, Licensee shall properly implement security technologies
and methods that are commercially acceptable to and generally equivalent to those generally
used by the music industry to deliver On-Demand Streams and Limited Downloads of sound
recordings embodying musical works in a secure manner through Covered Services, such that:

(a) in cach casc, the delivery or playback of a sound recording embodying a
licensed work is reliably limited to the intended device or devices authenticated by the
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Licensee as associated with a current subscriber (or, subject to all applicable terms and
conditions of this Agreement, an identifiable potential subscriber) and only in accordance
with the use limitation rules applicable to such sound recording; (b) all On-Demand
Streams are protected to the extent commercially feasible so as to prevent software

applications from being able to capture the streams to be saved for later rendering on any
device;

(c) all Limited Downloads and On-Demand Streams shall only be transmitted to
devices that fully and accurately support the security technologies used by the Covered
Service, in order to accurately enforce the applicable use limitation rules, including,
without limitation, the applicable time limits and playback limits imposed by Article 1;

(d) On-Demand Streams and Limited Downloads cannot be re-transmitted from
the intended destination device to any other device, whether now known or hereafter
invented, except where a sound recording is in a secure format that is unplayable on any
such other device in any manner, whether now known or hereafter invented;

(e) the Licensee at all times maintains an accurate count of the number and type
of transmissions (both On-Demand Streams and Limitcd Downloads) into user’s devices
from either the Covered Service directly or through the users® personal computer or other
intermediate hosting device, whether now known or hereafter invented, the identity of the
copyrighted work transmitted in each case, the applicable use limitation rule for such
work, and all information necessary to fulfill the accounting requirements of Article 6
and any other obligations of Licensee under this Agreement.

9.4. In the event of a breach of any security technology(ies) used by Licensce to
perform its obligations under this Article 9, or as otherwise set forth in this Agreement, Licensee
shall use its commercially reasonable efforts to devise a solution to such security breach (or
cause such solution to be devised and implemented) or altemnatively, immediately cease all
distribution of the licensed works. Licensee shall restore as quickly as possible the integrity of
the security technologies used in the operation of Covered Services and shall keep HFA
reasonably informed as to the status thereof.

9.5. Licensce shall not edit, alter or defeat any copyright protection technology

or mechanism embedded in or associated with the sound recordings embodying the licensed
works.

9.6. Licensee shall use commercially reasonable efforts to prevent the creation of
any unauthorized copies of any licensed works in any facilities in its control in any form
(including but not limited to, copies created by employees or contractors outside the immediate
scape of their employment), and shall use its commercially reasonable efforts to prevent the
creation of such unauthorized copies by any users. If Licensee learns of any material
circumvention of the technology used to satisfy the requircments of Section 9.1 or of any
material incident of unauthorized manufacture, advertising, distribution, lease or sale of the
licensed works relating to a Covered Service (any of the foregoing an “Unauthorized Use”),
Licensee shall promptly provide HFA with writtcn notification of such Unauthorized Use and
take all reasonable steps, and reasonably cooperate with HFA, to prevent such Unauthorized Use.
Without limiting any other rights and remedies of HFA and its Licensors, if HFA leamns, and
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provides Licensee with reasonably credible evidence, that there arc widespread, significant and
substantial Unauthorized Uses, upon ten (10) days’ notice by HFA, Licensee must, unless it
secures its technology against such Unauthorized Uses to the satisfaction of HFA within the ten
(10) day period, suspend all On-Demand Streams or Limited Downloads of the licensed works
under this Agreement pending Licensee’s securing its technology against such Unauthorized
Uses to the reasonable satisfaction of HFA. Licensee will, ona quarterly basis, inform HFA of
all known material breaches or attempted breaches of its security measurcs and Licensee’s
response to cach of those breaches or attempted breaches.

10. Rovalty and Security Compliance.

v 10.1. Notwithstanding, without limiting and in addition to the general right
pursuant to industry custom and practice of HFA and/or any Participating HFA Publisher to
examine the books and records of Licensee in connection with Licensee’s use of the Licensed
Works, HFA shall be entitled, upon thirty (30) days’ prior written notice to Licensee, to conduct,
at the expense of HFA, an examination of the books, records, operations and security systems of
Licensee (“Royalty and Security Examination™) to determine whether Licensee is in compliance
with its reporting, payment and security obligations under this Agreement. Absent a good-faith
basis to believe that Licensee is not in compliance with such obligations, HFA shall not seck to
initiate a Royalty and Security Examination more than once every twelve (12) months or more
than three (3) years following the termination of this Agreement.

10.2. ‘During the course of a Royalty and Security Examination, upon request by
HFA or an examiner acting on its behalf, Licensee shall, within three (3) business days
(a) provide access to any information that reasonably may be called for by such request,
including without limitation any (i) books, records, files, logs, reports, compilations, usage data
and other documentation, whether in paper or electronic form, that were or could be used or
required to generate or verify Licensee’s quarterly reports and/or that reflect or summarize
Licensees’ quarterly reports; (ii) financial information, including books, records, ledgers, reports,
and other documentation, reflecting cash receipts and general revenue accounts to the extent such
information relates directly or indirectly to the activities licensed under this Agreement; and
(iii) files, logs, reports, compilations, testing and monitoring data and other documentation
related to and/or reflecting the operation and integrity of Licensee’s security systems (such
information, along with the information described in the items (2)(i) and (a)(ii) of this Section
10.2, collectively referred to, as “Documentation™); and (b) through the assistance of personnel
who are familiar with the technical and operational aspects of Licensee’s computer, hardware,
software, security systems (collectively, “Operational Systems™) who are to be made available by
Licensee, provide real-time and/or historical access to such Operational Systems, as requested,
sufficient to permit HFA or its examiner(s) to conduct meaningful tests and analysis to verify
that (i) the Operational Systems are properly and accurately tracking and reporting the use of the
Licensed Works, and royaltics payable therefor, as contemplated by the terms of this Agreement;
and (ii) the Operational Systems are in compliance with the security requirements set forth in
Article 9. Licensee shall provide the information, systems access and personnel required by this
Section 10.2 free of charge and, unless otherwise agrced by HFA or its examiner(s), at
Licensee’s place of business. At the request of Licensee, prior to commencing the Royalty and
Security Examination, an outside examiner acting on behalf of HFA shall execute a
nondisclosure agreement substantially in the form of Exhibit D hereto.
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10.3. During the course of and/or following completion of the Royalty and
Security Examination, upon request by HFA or an cxaminer acting on its behalf, Licensee shall

make available company personnel at an appropriate level of seniority and/or technical ability to.
discuss and/or resolve particular issues and findings arising out of such examination.

10.4. Licensee shall maintain any and all Documentation that reasonably might
be expected to be relevant to HFA's conduct of a Royalty and Security Examination for a period
of at least three (3) years following the expiration or termination of this Agreement, unless there
is a Royalty and Security Examination in progress or not fully resolved as of the expiration of
such period, in which case the Documentation shall be maintained until the Royalty and Security
Examination is fully resolved to the reasonable satisfaction of HFA.

10.5. If a royalty examination reveals a nonpayment or underpayment of royalties
due to HFA, the amounts determined to be owing shall be subject to interest payable at the rate
of prime plus two percent (2%) calculated from the date the royalties were due to be paid under
the applicable reporting period to the date of ultimate payment to HFA. Any amount determined
to be overpaid by Licensee shall be promptly credited to Licensee's Advance Payment account.

11. Data Access and Use Agreement. HTA shall have no obligation to perform its obligations
hereunder unless and until Licensee enters into the Data and Access Use Agreement, attached
hereto and incorporated herein as Exhibit C (the *Data Access and Use Agreement’), governing
the nondisclosure and use of HFA Confidential Information (as defined in the Data Access and
Use Agreement) by Licensee. To the extent Licensec seeks to have a third-party individual or
entity obtain access to HFA Confidential Information for purposes of obtaining and
administering Licenses and otherwise fulfilling its obligations under this Agreement (each, a
“Third-Party Administrator’), Licensee must obtain HFA’s prior consent of each such Third-
Party Administrator (such consent not to be unreasonably withheld). Upon HFA’s consent to
Licensee’s use of such Third-Party Administrator, HFA will require that such Third-Party
Administrator enter into a data access and use agreement with HFA substantially in the form of

the Data Access and Use Agreement, prior to allowing such Third-Party Administrator access to
any HFA Confidential Information.

12. Miscellaneous.

12.1. Publicity. Licensee and HFA may issue a mutually agreed joint press
release announcing this arrangement within a reasonable time period following the Effective
Date. In HFA's communications to its members concerning this Agreement, HFA shall
encourage its publisher principals to avail themselves of this Agreement.

12.2. Assignment. This Agreement shall be binding upon and inure to the benefit
of all of the parties and their respective permitted successors and permitted assigns. Any
assignment or transfer by Licensee of any of its rights or licenses under this Agreement shall
require the prior written consent of HFA, which shall not be unreasonably withheld but which
shall be subject to the approval of HFA’s publisher-principals.
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12.3. Governing Law. This Agreement shall be governed by, and construed in
accordance with, the laws of the State of New York (without giving effect to conflicts of law
principles thereof).

12.4. Amendment. This Agrecment may be modified or amended only by a
writing signed by each of the Parties.

12.5. Entire Agreement. This Agreement expresses the entire understanding of
the Parties and supersedes all prior and contemporaneous agreéments and undertakings of the
Parties with respect to the subject matter hereof.

12.6. Counterparts. This Agreement may be executed in counterparts, including
by means of facsimile, each of which shall be deemed to be an original, but which taken together
shall constitute one agreement.

12.7. Headings. The titles used in this Agreement are used for convenience only
and are not to be considered in construing or interpreting this Agreement.

12.8. Notices. All notices shall be in writing and shall be deemed given when
(a) delivered personally; (b) upon receipt of a transmittal confirmation if sent by facsimile or like
transmission with a copy by first class U.S. mail; or (c) upon delivery if sent by Federal Express,
Express Mail or similar overnight courier service, to the parties at the following addresses or
facsimile numbers (or at such other address or facsimile number for a party as shall be specified
by like notice):

if to HFA:

The Harry Fox Agency, Inc.
711 Third Avenue

"~ New York, New York 10017
Attention: General Counsel
Telephone: (212) 922-3266
Facsimile: (212) 922-3299

-13-



if to Licensee:

Redacted

"IN WITNESS WHEREOF, the Parties have cxccuted this Agreement as of the Effective
Date.

Gé’/\ Z @Q/— Redacted
axg L. ¥hurgm 0
Predident'and CEO

The Harry Fox Agency, Inc.
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EXHIBIT A

[See attached]
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EXHIBIT A

hia-

HFA/RIAA Electronic License Request & Output File Layout

Acceptablo Data Formats:
1 MS Access database
2 MS Exce! Spreadsheets (with proper headings) K
3 Flat File (follow the file layout below)

as of 4-1-04

KEY;

Description Type |Length  {Dacimal Input Option
1 Manufecturor Number A 6 M
2 |Transaction Date N 8 0 M
3 |Manufacturer Request Number N 8 0 ™M
4 |Label Name A 15 M
5 HSRC Code A 15 M
6 |Playing Time - Minutes N 3 [4] M
7 |Playing Time - Seconds N 2 [¢] M
8 |Artist A 200 M
9 |Song Titis A 200 M
10 |A/KIA Song Titig A 200 [e)
11 {ISWC Code A _11 o]
12 |HFA Song Code A (3] o]
13 |Song Writer(s) A 200 c*
14 |Publisher Name A 80 ce
15 |HFA Publisher Number A 8 [o]
16 |Publisher Share N 7 4 (o)
17 [Catatog Number A 15 [ond
18 [Album (physical product) Titlo A 200 c*
19 |uPC Code A 18 c*
20 |Configuration Code A 2 M
21 |Licensa Type A 1 M
22 {Server Fixation Date N 8 [o] M
23 |Rate Code A 1 c’
24 |RateinCents N 7 7 c*
25 |Rate in Percentage of Statutory N 5 2 c*
26 [Rate In Percentage of Minimum Statutary N 5 2 C**
27 IHFA License Number N 10 Qutpul
28 |HFA License Status Code #1 A 2 Input/Oulput  {*A*
29 |HFA Flapg for Amended Publisher Data A 1 Qutput
30 |Publisher Status A 1 Quiput
31 {Total HFA Represented Share N 7 4 Output
32 |HFA Uicense Status Code #2 A 2 Quiput
33 |HFA License Status Code #3 A 2 Quipul
34 |User Defined A 30 Input/Output

TYPE:

A = Alphanumeric Field

N = Numeric Fleld

LENGTH: For Alphanumeric fiekds, Itis the maximum number of characters required.
For Numerlc fieids, it is the exact number of characters required

DECIMAL: Number of charactars atter decimal (for numeric ficlds only)

INPUT OPTION:
M = Mandatory
QO = Optional .
C* = Conditional — As agreed, label must provide efther: (a) Songwriter or (b) Publisher,
Catalog Number, Album Title and UPC, If (a) is provided, then (b} Is not required; and vice versa.
G+ = Conditional — One of the rate code fields from 23-26 must be completed

*a* All input/output fields should be foft blank upon initial liconse submission, EXCEPT for Field 28
which should be populated with the letter R in the Input file IF the record is a rosubmission that has been
amended.




HFA/RIAA Electronic License File Field Definitions

as of 4-1-04
Type:
Mandatory (M)
Fleld Optionai (O) Explanation Example
Conditional (C) )
1 |Manufacturer Number M Account number assigned by HFA to M12345
Licensee
2 {Transaction Date M Date electronic license request submitted tojFormat: YYYYMMDD
HFA Example: 3/4/2001
Data Entered: 20010304
3 |Manufacturer Request M Unique identifying number (numerical only) |12345678
Number assigned by Licensee for each work for
which a license is requested
4 |Label Name M The name of the record label that produced |Eple
the applicable recording
5 [ISRC M internal Standard Recording Code. ISRC  [USSM19804760
code assligned to the recording by the
record label.
6 |Playing Time - Minutas M The number of minutes in tha duration of | Duration = 5 minutes and 52 seconds
the applicable recording Data entered: 005
7 |Playing Time - Seconds M The number of seconds In the duration of  [Duration =5 minutes and 52 seconds
the applicable recording Data entered: 52
8 [Artist M The name of the arlist performing the Beaties
applicable recording
9 |Song Title M Title of work for which a License is Yesterday
requested
10 |A/KIA Song Title o Other names by which the work is known  |Over the Rainbow: Somewhere Over the Rainbow
11 {ISWC Code o International Standard Musical Work Code. [Example: 7-034.524.680-1
Code assigned to works by the network of |Data Entered: T0345246801
1SO/ISWC Local or Reglonal agencies
12 [HFA Song Code 0 identifier assigned by HFA to identify a work|Example: Y12345
- uniquely .
13 |Songwriter(s) c* Name of the composer(s) of the work. Format, [First Name] [Last Name), [First Name],
Provide either: etc
(a) Songwriter or Example: Michael Ross, Tom Smith
(b) Publisher,
Catalog #, Abum
Title and UPC
14 |Publisher Name c* Name of publisher owning a share of the  {EMI Mills
Provide elther: |work. Additlonal publishers should be
(a) Songwriter or |listed on separate lines using the same
(b) Publisher, [manufacturer's request number assigned to
Catalog #, Album jthe work.
Title and UPC
15 |HFA Publisher Number (o} identifier assigned by HFA to ldentify a P12345
pubtisher uniquely.
16 |Publisher Share Q Percent of song owned by publisher.

Example: 66.667%
Data Entered: 066.6670




HFA/RIAA Electronic License File Field Definitions

as of 4-1-04
17 {Catalog Number c* The catalog number of a prior physical 12345-2
Provide either: |product that has been previously licensed
(a) Songwriter or |{{where applicable.)
{b) Pubtisher,
Catalog #, Album
18 |Album (physical product) c* The title of a prior physical product that has {Parachute
Title Provide either: |been previously licensed {where applicable)
(a) Songwriter or
(b) Publisher,
Catalog #, Album
19 {UPC Code c* The UPC cods of a prior physical product 7063015947238
Provide either: {that has been praviously ficensed (where
(a) Songwriter or |applicable).
(b) Publisher,
Catalog #, Album
20 |Configuration Code M Code designating configuration type(s) CV = Covered Services under the RIAA Agreement
applicable. Numerous options avallable; |only
most relavant are In example column. FX = Server Fixation
21 |License Type M Classification of license type requested. G = Digital
D = Physical Product (Domestic)
| = Physical Product (Import)
22 |Server Fixation Date M The date the applicable recording was or is [Format: YYYYMMDD
expected to be fixed to the server for Example: 3/4/2001
distribution via streaming or downloading. Data Entered: 20010304
23 |Rate Code c* Code designaling type of rate applicable. T = Statutory rate to be determined under RIAA
One of the rate |Numerous options available; most relevant |Agreement
fields from 23 — |are In example cofumn. S = Statutory (already determined)
26 mustbe N = Negotiated
completed
24 |Ratein Cents c** Rate indicated as a penny rate. 0.0755
Ono of the rate
fields from 23 —
268 must bs
completed
25 [Rate in Percentage of c* Rate indicated in percentage of staiutory. 75
Statutory One of the rate
fields from 23 -
26 must be
completed
26 |Rate in Percentage of c* Rate indicated in a percentage of minimum 75
Minimum Statutory One of the rate |statutory.
fields from 23 -
26 mustbe
completed
27 |HFA License Number Qutput Number assigned by HFA for each license 1010120001




HFA/RIAA Electronic License File Field Definitions

as of 4-1-04
28 |HFA License Status Code Input/Output  |Input: Useto designate amended record - [Input: R = indicates this record has been amended
# use code Rin field and is being resubmitted
Output: Code designating reason why Output: 03 = Duplicate License Request (2nd
request was not licensable as submitted.  |Pass, Already Licensed, Part of Edit Validation
Numerous options available, with options Process)
being added/revised as NECESSAN,
29 |HFA Flag for Amended Output Indicates that publisher information Y = Flagged so that requestor can note that HFA
Publisher Data submitted by licenses differs on HFA publisher information differs from that submitted
database (for HFA represented publishers
only)
30 |Publisher Category Code Output Pubtisher Category Code. Blank = Opt In HFA Publisher
N = Non-HFA Publisher
D = Opt In HFA Pubtisher, ficensing direct to
Licensee (Le., affiliated with Licensee)
B = Opt Out HFA Publisher, or Seng blocked by
Publisher
31 |Total HFA Represented Qutput Total % of work represented by HFA Example: 66.667%
Share Data Enterad: 086.6670
[32 |HFA License Status Code Qutput Code designating reason why request was 03 = Duplicate license request (2nd Pass, Already
#2 not licensable as submitted. Numerous Licensed, part of Edit Validation Process)
options available, with options being
added/revised as necessary.
33 [HFA License Status Code Qutput Code designating reason why request was {03 = Duplicate License Request (2nd Pass, Already
#3 not licensable as submitted. Numerous Licensed, Part of Edit Validation Process)
: options available, with options being
added/revised as necessary.
34 |User Defined Input/Cutput  |This field is reserved for and defined by
each record company. HFA will send back
this information in the output file.




EXHIBIT B

A e

[See attached)
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EXHIBIT B

HFA/RIAA ELECTRONIC ROYALTY REPORT FILE LAYOUT

Acceptable Data Formats:
" 1 MS Access datadase

2 MS Excel Spreadsheels (with proper headings)

3 Ral Fife (follow the file layout below)

as of 4-1-04
FILE HEADER (Control Portion for File Transfer) .
Line Count 15 0 Numbar Yes Number of lines of dataiin file; used as contral to verify 321456
complets and accurate file copy was received.
FILE BODY
Fleld Name Field | Decimal] Fleld | Mandatory Field Description/l egend Example
Length**| Places | Format Fleld
1 [Manufacturer Number 8 Text Yes Accourt number assigned by HFA to Licensea M12345
2 [Transaction Date 8 0 Number Yes Date electronic royalty report submitted to HFA 20010304 (3/4/2001)
Format YYYYMMDD
3 |Royalty Reporting Period ] Text Yea Length of period in number of months (eft 2 digits), 030801 (i.e., quarterty
ending month (middle 2 digits), year (right 2 digits) reporfing period, ending
the 6th month of 2001.)
HFA License Number 12 Text Yes HFA License Number 1010610541
ISRC 15 Text Conditional flntemaﬁonal Standard Recording Code. Either the USEM39700174 .
ISRC Code or UPC Code must be submitted.
6 |uPC 16 Text Conditional |UPC Code. Either the ISRC Cede or the UPC Coda 706301694728
must be submitted,
7 |Configuration Code 2 Text Yes Code designating the spacific format or medum SP
licensed
8 {HFA Song Title 30 Text Yes Title of work being licensed Yesterday
Manufacturer Request 15 Text Yes Unique identifying number (numerical only) assigned 54321
Number by licensese for each work for which a license is
requested.
10 [Sales Channe! 5 Text Conditional Field specifying the specific sales channel through [
which the content was delivered (.e.: CD burn)
S = Stream; TL = Time Limited Download; UL= Usa
Limited Download
11 |Units (For Period) 9 0 Numbaer Yes Applicabla number of units sold under licensa number 4
reported in Field #4 ebove for the Distribution Service
reported in Field #16.
12 |Units (To Date} g 0 Number Yes Applicable number of units sold to data under license 12345
number reported in Field #4 above for the Distribution
Service reported in Field #16..
13
Royalty Rate 5 4 Numeric Yes Applicabla payment per unit 0.85
14
2:::’;’)' Amount (For 1 4 |Numede|  Yes  [Units Sold X Royalty Rate determined in Fieid #13 85
15 Total Royalties Generated Ta Date for license number
Royalty Amount (To Data) 1 4 Numeric Yes reported in Field #4 above for the Distribution Servica 54.32
reported in Field #16.
16 {Service (Lo, Third Party) 30 Text Conditional [Third party service through which the unit sold under | MUSICSERVICE.COM
license number reported in Field #4 was distributed (ie:
ple, CDBaby, ete)

= Any charactars or digils exceeding these per field maximums will be trunceted.
Nota: Planse usa UPPERCASE for all data entries.




EXHIBIT C

[Scc attached]
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Jul 23 04 11:44a Redacted 8584854208 p-2

EXHIBITC
Data Access and Use Agreement

This Data Access and Use Agreement (“Agreement”) is entered into as of July 23, 2004, by and between The Harry
Fox Agency, Inc,, a New York corporation, having its principal place of business at 711 Third Avenue, New York,

New York “HFA*) and .» 3 Washington corporation with an office at
(“Rle?c?p(iigg)t.ed Redacted

WHEREAS, Reciplent (also referred to at times herein as “Licensee™) and HFA have cntered, or expect to enter,
into a license agreement (the “License Agreement”), pursuant to which HFA has granted, or will grant, limited
rights to certain copyrighted musical compositions (each, a “Musical Work™) in connection with the operation of
Licensee’s digital music subscription service; and

WHEREAS, Recipient seels to access and use certatn HFA Confidential Information (defined in Section 1 below)
in order to obtain, exercise tho benefit of, and administer the licenses issucd under the License Agreement {each, a
“License"), and as otherwise may be necessary to comply with Licensee’s obligations under the License Agreement
(collectively, the “Purpose™), and HFA has agreed to allow Recipient such llmited access to and use of the HFA
Confidential Inforrnadion solely as necessary ta accomplish the Purpose;

NOW THEREFORE, in consideration of the premises of and ths mutunal promises, covenants and agreements
contained in this Agreement, HFA and Recipient agree as follows:

1. HFA Confidenital Informatlon.

“HFA Confidential Information™ means any and all information and material disclosed by HFA to Recipient or
obtained by Recipient from HFA (whether in writing, or in oral, graphic electronic or any other form) that is
proprietary and/or is intended by HFA to remain confidential relating to HFA’s business and its databases, products,
services, business strategies, capabilities or business affalrs, including without limitation, all data and information
related to the Musical Works and ownership thercof and/or HFA's publisher-principals.

2. Non-Dlisclosure and Limited Use.

Recipient covenants (a) to hold all HFA Confidential Information in strict confidence, (b) that it shall disclose (or
permit access to) the HFA Confidential Information solely to (or by) its employees, if any, who need to know or
access such HFA Confidential Information to accomplish the Purpose, and who are bound by nondisclosure and use
restrictions and obligations comparable to and at least as restrictive to those set forth herein, and (c) that it shall not
disclose to any third party, including any agent, contractor, consultant or other party or permit any such party to
access, the HFA Confidential Information, unless and until such party has entered Into a written agreement with
HFA in form and substance of this Agreement governing the nondisclosure and use of the HFA Confidential
Information. Notwithstanding the foregoing clause (¢), an individual person (but not 2n entity) engaged by
Recipient on an independent contractor basis who is not assigned a task involving manipulation of HFA
Confidential Information and has only infrequent, Incidental contact with insignificant amounts of HFA Confidential
Information shall not be required to cnter into such a written agreement with HFA; provided, however, that before
having any contact with HFA Confidential Information, such contractor has entered {nto a suitable written
confidentiality agreement with Recipient that precludes the disclosurc of HFA Confldential Information to any third
party (either expressly or by means of a blanket prohibition that effectively covers HFA Confldentlal Information);
and further provided that Recipicnt shall be liable to 1IFA for any disclosure of HF A Confidential Inforreation by
such contractor that would violate of the terms of this Agreement. Recipicnt further covenants that it shall (y) use
HFA Confidentiatl nformation solely as necessary to accomplish the Purpose, and (2) not extract, aggregate, derive
or copy any HFA Confidential Information, whether by bulk transfer or through individual data query and response,
for use or incorporation in any database, tnless the sole purpose of such use or incorporation is to accomplish the
Purpose. Recipieat ngrees to notify HFA immediately upon obtaining any information regarding unauthorized
disclosure or access ta the HFA Confidential Informatlon.
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Notwithstanding tho disclosure and use restrictions in this Section 2 and in reference to Section 1, Recipient may
disclose HFA Confidential Information (i) that {s independently derived or acquired from a party not subject to a
duty of confidentiality to HFA, or (ii) to the extent required to respond to the request of a court of competent
Jjurisdiction, provided that upon recelving any such request and to the extent that it may do so without violating any
law, Recipient prior to such disclosure advises HFA of such request {n order that HHFA may take such action as it
deems appropriate to protect the HFA Confidential Information. During the Term (defined in Section 5 below) and
for a period of eight (8) years following the termination or expiration of this Agresment, Recipient agrees to permit
HFA (or an agent acting on behalf of HFA) to inspect, on an annuat basts, during regular business hours and upon
reasonable prior notice, the point or points at which the HFA Confidential Information is (or was) used in
Recipient’s facilities, if any, and to furnish whatever assistance is reasonably necessary to permit HFA (or its agent)
to determine whether Recipient, including its employees, agents, subconwactors, independent contractors,
consultants or other parties, if any, are in compliance with this Agreement. If HFA employs an agent for this
purpose, at the request of Recipient, such agent shall execute a nondisclosure agreement substantially in the form of
Exhibit C-1 hereto,

3. Owmership.

Reclpient acknowledges and agrees that all right, title and interest in and to the HFA Confidential Information
(including all copies, extracts and portions thereof) is and shall remain the sole property of HFA. Recipient does not
acquire (by license or otherwise, whether express or implied) any intellectual property rights or other rights under
this Agreement or any disclosure or access hercunder, except the limited right to use such HFA Confidential
Information in strict accordance with the express provisions of thls Agreement. All rights relating to the HFA
Confldential Information that are not expressly granted hereunder to Recipient are reserved and retained by HFA.

4. No Warranty; Limitation of Liability.

EXCEPT AS OTHERWISE MAY BE EXPRESSLY SET FORTH IN THE LICENSE AGREEMENT WITH
RESPECT TO LICENSEE, HFA MAKES NO REPRESENTATIONS OR WARRANTIES OF ANY KIND,
WHETHER EXPRESS OR IMPLIED, WITH RESPECT TO THE HFA CONFIDENTIAL INFORMATION OR
ANY USE THEREOF, AND THE HFA CONFIDENTIAL INFORMATION IS PROVIDED ON AN “AS IS"
BASIS. EXCEPT AS OTHERWISE MAY BE EXPRESSLY SET FORTH IN THE LICENSE AGREEMENT
WITH RESPECT TO LICENSEE, HFA HEREBY EXPRESSLY DISCLAIMS ALL SUCH WARRANTIES,
INCLUDING, BUT NOT LIMITED TO, CORRECTNESS, COMPLETENESS, CURRENTNESS,
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OF THE HFA CONFIDENTIAL
INFORMATION OR OF THE MEDIA ON WHICH THE DATA IS PROVIDED AND SHALL NOT BE LIABLE
FOR SPECTAL, INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING QUT OF OR
CAUSED, IN WHOLE OR IN PART, BY HFA'SNEGLIGENT ACTS OR OMISSIONS IN PROCURING,
COMPILING, COLLECTING, INTERPRETING, REPORTING, COMMUNICATING OR DELIVERING THE
HFA CONFIDENTIAL INFORMATION OR IN OTHERWISE PERFORMING ITS OBLIGATIONS UNDER
TINTS AGREEMENT, EVEN IF HFA HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR
DAMAGE.

s, Term; Termination.

This Agreement will continue for the term of the License Agreement (including any agreed extenslons thereof) (the
“Term™), unless otherwise terminated by HFA in accordance herewith. HFA may terminate this Agrecment at any
time upon written notice, and shall have no further obligations to disclose to or permit access by Recipient to any
HFA Confidential Inforiation; and provided, however, that cach party’s rights and obligations shall otherwise
survive the termination or expliration of this Agreement.

6. Purgling of HFA Confidential Information.
Promptly following any expiration or terminatian of this Agreement, Recipient shall purge and destroy amy and all
records and copies of HFA Confidential Information from any Reciplent databases and other systems under

Recipient’s direct or indirect control, and any other media on which any HFA Confidential Information may have
been provided, together with all copies thercof, whether in printed or machine readable form; provided, however,

0006405.1
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that Recipient may retain any records and copies of HFA Confidential Information (i) solely to the extent and for the
period necessary to permit Licensee to fulfill any further obligations under the License Agreement, including
withoue limitation, Licenses’s accounting and royalty and security compliance obligations under Scctions 2 and 6 of
the License Agreement, after which period such records and copies shall be purged and destroyed as described in
this Section 6; and/ar (1f) solely to ths extsnt (if any) and for the period (if any) required to comply with applicable
law (including federal or state tax law), after which period such records and copies shall be purged and destroyed as
described in this Section 6. Notwithstanding the foregoing. Reciplent is not required to purge and destroy any HFA
Confidential Information to the extent such HFA Confidentlal Information was independently derived or acquired
from a party not subject to a duty of confidentiality to HFA.

7. Assistance of Counsel.

Each party hereto acknowledges that it has been afforded the opportunity to be represented by its own independent
sounscl for purposes of reviewing this Agrcement and discussing its terms prior to cxccution.

8. Specific Performance,

Reclplent acknowledges that a breach of Recipient’s obligations in Sections 2 and 6 of this Agreement may
result In {rreparable harm, the extent of which it would be difficult to ascertain, and thercfore agrees that
HFA shall be entitled to scck immediate injunctive relicf to enforce any such obligation in addition to any
other legal remedy to which HFA might be entitled.

9. Misecellaneous.

This Agreement (combined with the License Agreement, if the Recipient is the Licensec) constitutes the entire
agrecment between the parties concerning the subject matter hereaf and supersedes all prior or
contemporaneous representations, discussions, proposals, negotiations, conditions, communicatiens and
apreements, whether oral or written, between the parties relating to the subject matter hereof, No amcndment,
meodification or waiver of any provision of this Agreement shall be effective unless in writing and signed by
duly authorized signatories of both parties. The waiver by either party of a breach of or a default under any
provision of this Agreement shall not be construed as a waiver of any subsequent breach of or default under the
same or any other provision of this Agreement, nor shall any dclay or omission on the part of cither party to
cxercise or avail itself of any right or remedy that it has or may have hereunder operate as a waiver of any right
orremedy. This Agreement shall be governed by and construed in accordance with the laws of the State of
New York, without reference to its conflicts of laws provisions. This Agreement and the rights and obligations
hereunder may not be assigned or delegated by Recipient, in whole or part, whether voluntarily, by operation
of law, change of control or otherwise, without the prior written consent of HFA. Subjcct to the foregoing, this
Agreement shall be binding upon and inure to the benefit of the parties and their respective successors and
permitted assigns. In the event that any of the provisions of this Agreement shall be held by a court or other
tribunal of competent jurisdiction to be invalid or unenforceable, the remaining portions hereof shall remain in
full force and effect and such provision shall be enforced to the maximum extent passible so as to effect the
intent of the parties and shall be reformed to the extent necessary to make such provision valid and
enforceable. The parties are independent contractors, and neither party shall have any authority of any kind to
bind the other party {n any respect whatsocver..

The parties have exccuted this Data Access and Use Agreement as of’ the date first above written:

THE HARRY FOX AGENCY, INC.
By: \ (( QWAA—-
Namj: Vacawmstive € . Ch pAssivrmfe Redacted

Titler) sve ¢ “,b—-of""
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Exhibit C-1
[DATE]
[ADDRESSEE]
[LICENSEE]
[ADDRESS]
[ADDRESS]

Re: Inspection of LICENSEE
To Whom It May Concern:

We have been requested by The Harry Fox Agency, Inc. ("HFA") to inspect the
facilities of RECIPIENT in connection with RECIPIENT’S usc of HFA
Confidential Information as defined in, and pursuant to, that certain Data Access
and Use Agreement (“Exhibit C*) entered into by RECIPIENT as of

We agree that, except as authorized in writing by RECIPIENT, we will not
disclose to anyone other than HFA, its officers and employccs, lcgal counsel, and
HFA-affiliated publishers, any information that we obtain from our inspection of
RECIPIENT's facilities; provided, however, that we may disclose such
information in the context of a legal action or proceeding, and further provided
that it is understood that HFA and its affiliated publishers may disclose such
information as they deem appropriate and necessary.

Sincerely,

[AUTHORIZED AGENT OF HFA]
on behzalf of )
[AGENT"’S FIRM]



EXHIBIT D

Royalty/Security Examiner NDA

[DATE]

[ADDRESSEE]
[LICENSEE]
[ADDRESS]
[ADDRESS]

Re:  Royalty Examination of LICENSERE (EXAM PERIOD)
Security Examination of LICENSEE

To Whom It May Concern:

We have been requested by The Harry Fox Agency, Inc. ("HFA") to examine,
commencing on DATE, the books and records of LICENSEE for the period EXAM
PERIOD in connection with LICENSEE’S royalty reports and payments to HFA-
affiliated publishers. We have also been requested by HFA to examine LICENSEE’S
operations and security systems to determine LICENSEE’S compliance with its security
obligations under onc or more licensing agreements with HFA.

We agree that, except as authorized in writing by LICENSEE, we will not disclose to
anyonc other than HFA, its officers and employees, legal counsel, and HFA-affiliated
publishers, any information that we obtain from our examination of LICENSEE's books
records, operations or security systems; provided, however, that we may disclose such
information in the context of a legal action or proceeding, and further provided that it is
understood that HFA and its affiliated publishers may disclose such information as they
deem appropriate and necessary.

»

Sincerely,

[AUTHORIZED EXAMINER]
on behalf of
[EXAMINER'S FIRM]

-18-
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Data Access and Use Agreement

This Data Access and Use Agreement (“Agrecment™) is entered into as of luly 2, 2004, by and
between The Harry Fox Agency, Inc., a New York corporation, having its principal place of business
at 711 Third Avenue, New York, New York (*“HFA")and Redacted a Califomia corporation

with an office at- Redacted (“Recipient”).

WHEREAS, Recipient (also referred to at times herein as “Licensee™) and HFA have entered, or expect to
enter, into that certain Commercial Background Music Licensing Agreement, dated as of December 9, 2003
(the “License Agreement"), pursuant to which HFA has granted, or will grant, limited rights to certain
copyrighted musical compositions (each, a “Musical Work™) in connection with the operation of Licensee's
commercial background music serivce; and

WHEREAS, Recipient secks to access and use certain HFA Confidential Information (defined in Section {
below) as necessary to obtain and administer the licenses issued under the License Agreement (each, a
“License™), and as otherwise may be necessary to comply with Licensee's obligations under the License
Agreemeat (collectively, the “Purpose”). and HFA has agreed to allow Recipient such limited access to and
use of the HFA Confidential Information solely as necessary to accomplish the Purpose;

NOW THEREFORE, in consideration of the premises of and the mutual promises, covenants and agreements
contzined in this Agreement, HFA and Recipient agree as follows:

1. HFA Confidential Information.

“HFA Confidential Information” means any and all information and material disclosed by HFA to Recipient
or obtained by Recipient from HFA (whether in writing, or in oral, graphic electronic or any other form) that is
proprictary and/or is intended by HFA 10 remain confidential relating to HFA's business and its databases,
products, services, business strategies, capabilities or business affairs, including without limitation, all data and
information related to the Musical Works and ownership thereof and/or HFA's pubiisher-principals.

2. Non-Disclosure and Limited Use.

Recipient covenants (a) to hold all HFA Confidential Information in strict confidence, (b) that it shall disclose
(or permilt access to) the HFA Confidential Information solely to (or by) its employees, if any, who need to
know or access such HFA Confidential Information to accomplish the Purpose, and who are bound by
nondisclosure and use restrictions and obligations comparable to and at least as restrictive to those set forth
herein, and (c) that it shall not disclose to any thicd party, including any agent, contractor, consultant or other
party, or permit any such panty to access, the HFA Confidential Information, unless and uatil such party has
entered into a written agreement with HFA in form and substance of this Agreement governing the
nondisclosure and use of the HFA Confidential Information. Recipient further covenants that it shall (y) use
HFA Confidential Information solely as necessary to accomplish the Purpose, and (z) not extract, aggregate,
_derive or copy any HFA Confidential Information, whether by bulk transfer or through individual data query
and response, for usc or incorporation in any database, unless the sole purpose of such use or incorporation is
to accomplish the Purpose. Recipient agrees to notify HFA immediately upon obtaining any information
regarding unauthorized disclosure or access to the HFA Confidential Information.

Notwithstanding the disclosure and use restrictions in this Section 2, Recipient may disclose HFA Confidential
Information (i) that is independently derived or acquired from a party not subject to a duty of confidentiality to
HFA, or (ii) to the extent required to respond to the request of a court of competent jurisdiction, provided that
upon receiving any such request and to the extent that it may do so without violating any law, Recipient prior
to such disclosure advises HFA of such request in order that HFA may take such action as it dcems appropriate
to protect the HFA Confidential Information. During the Term (defined in Section 5 below) and fora period
of three (3) years following the termination or expiration of this Agreement, Recipient agrees to permit HFA (o



inspect, on a semi-annual basis, during regular business hours and upon reasonable prior notice, the point or
points at which the HFA Confidential Information js (or was) used in Recipient’s facilities, if any, and to
fumish whatever assistance is reasonably necessary to permit HFA to determine whether Recipient, including
its employees, agents, subcontractors, independent contractors, consultants or other parties, if any, are in
compliance with this Agreement.

3. Ownership.

Recipient acknowledges and agrees that all right, title and interest in and to the HFA Confidential Information
(including all copies, extracts and portions thereof) is and shall remaia the sole property of HFA. Recipient
does not acquire (by license or otherwise, whether express or implied) any intellectual propesty rights or other
rights under this Agreement or any disclosure or access hereunder, except the limited right to use such HFA
Confidential Information in strict accordance with the express provisions of this Agreement. All rights relating
to the HFA Confidential Information that are not expressly granted hereunder to Recipient are reserved and
retained by HFA.

4. No Warranty; Limitation of Liability.

EXCEPT AS OTHERWISE MAY BE EXPRESSLY SET FORTH IN THE LICENSE AGREEMENT WITH
RESPECT TO LICENSEE, HFA MAKES NO REPRESENTATIONS OR WARRANTIES OF ANY KIND,
WHETHER EXPRESS OR IMPLIED, WITH RESPECT TO THE HFA CONEIDENT IAL INFORMATION
OR ANY USE THEREOF, AND THE HFA CONFIDENTIAL INFORMATION IS PROVIDED ON AN “AS
IS" BASIS. EXCEPT AS OTHERWISE MAY BE EXPRESSLY SET FORTH IN THE LICENSE
AGREEMENT WITH RESPECT TO LICENSEE, HFA HEREBY EXPRESSLY DISCLAIMS ALL SUCH
WARRANTIES, INCLUDING, BUT NOT LIMITED TO, CORRECTNESS, COMPLETENESS,
CURRENTNESS, MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OF THE HFA
CONFIDENTIAL INFORMATION OR OF THE MEDIA ON WHICH THE DATA IS PROVIDED AND
SHALL NOT BE LIABLE FOR SPECIAL, INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES
ARISING OUT OF OR CAUSED, IN WHOLE OR IN PART, BY HFA'S NEGLIGENT ACTS OR
OMISSIONS IN PROCURING, COMPILING, COLLECTING, INTERPRETING, REPORTING,
COMMUNICATING OR DELIVERING THE HFA CONFIDENTIAL INFORMATION OR IN
OTHERWISE PERFORMING ITS OBLIGATIONS UNDER THIS AGREEMENT . EVEN IF HFA HAS
BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR DAMAGE.

5. Term; Termination.

This Agreement will continue for the term of the License Agreement (including any agreed extensions thereof)
(the “Term”), unless otherwise terminated by HFA in accordance herewith. HFA may terminate this
Agreement at any time upon written notice, and shall have no further obligations to disclose to or permit access
by Recipient to any HFA Confidential Information; and provided, however, that each party’s rights and
obligations shall otherwise survive the termination or expiration of this Agreement.

G. Purging of HFA Confidential Information.

Promptly following any expiration or termination of this Agreement, Recipient shall purge and destroy any and
all records and copies of HFA Confidential Information from any Recipient databases and other systems under
Recipient’s direct or indirect control, and any other media on which any HFA Confidential Information may
have been provided, together with all copies thereof, whether in printed or machine readable form: provided,
however, that Recipient may retain any records and copies of HFA Confidential Information solely to the
exteat and for the period necessary to permit Licensce to fulfill any further obligations under the License
Agreement, including without limitation, Licensee's accounting and royalty and security compliance
obligations under Scctions 2 and 6 of the License Agreement, after which period such records and copies shall
be purged and destroyed as described in this Section 6. Notwithstanding the foregoing, Recipient is not
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required to purge and destroy any HFA Confidential Information to the extent such HFA Confidential
Information was independently derived or acquired from a party not subject (o a duty of confidentiality to
HFA.

7. Assistance of Counsel.

Each party hereto acknowledges that it has been afforded the opportunity to be represented by its own
independent counsel for purposes of reviewing this Agreement and discussing its terms prior to execution.

8. Specific Performance.

Recipient acknowledges that a breach of Recipient's obligations in Sections 2 and/or 6 of this
Agreement may result in irreparable harm, the extent of which it would be difficult to ascertain, and
therefore agrees that HFA shall be entitled to seck immediate injunctive relicf to enforce any such
obligation in addition to any other legal remedy to which HFA might be entitled.

9. Miscellancous.

This Agreement (combined with the License Agreement, if the Recipient is the Licensee) constitutes the entire
agreement between the parties conceming the subject matter hereof and supersedes all prior or
contemporaneous representations, discussions, proposals, negotiations, conditions, communications and
agreements, whether oral or written, between the parties relating to the subject matter hereof. No amendment,
modification or waiver of any provision of this Agreement shall be effective unless in writing and signed by
duly authorized signatories of both parties. The waiver by either party of a breach of or a default under any
provision of this Agreement shall not be construed as a waiver of any subsequent breach of or default under the
same or any other provision of this Agreemcnt, nor shall any delay or omission on the part of either party to
exercise or avail itself of any right or remedy that it has or may have hereunder operate as a waiver of any right
orremedy. This Agreement shall be govemed by and construed in accordance with the laws of the State of
New York, without reference to its conflicts of laws provisions. This Agreement and the rights and obligations
hereunder may not be assigned or delegated by Recipient, in whale or part, whether voluntarily, by opcration
of law, change of control or otherwise, without the prior written consent of HFA. Subject to the foregoing, this
Agreement shall be binding upon and inure to the benefit of the parties and their respective successors and
permitted assigns. In the event that any of the provisions of this Agreement shall be held by a court or other
tribunal of competent jurisdiction to be invalid or unenforceable, the remaining portions hereof shall remain in
full force and effect and such provision shall be enforced to the maximum extent possible so as to effect the
intent of the parties and shall be reformed to the extent necessary to make such provision valid and
enforceable. The parties are independent contractors, and neither party shall have any authority of any kind to
bind the other party in any respect whatsoever.

The partics have executed this Data Access and Use Agreement as of the date first above written:

THE HARRY FOX AGENCY, INC.

[ %\ Redacted

By: \
Na%c: Jhcmmeine 0, Crvmrcie —0
Tide: 5, o 5 ciew_,{ Py §
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RINGTONE SERVICE
LICENSING AGREEMENT

This agreement (“Agreement”) is entered into as of July 1, 2004 ("Effective Date™)
by and between ("Licensee"), a Delaware corporation with an
office at Redacted REDACTED . and The Hamry Fox Agency, Inc.
("HFA"), a New York corporation with an office at 711 Third Avenue, New York,
NY 10017. ‘

WHEREAS, Licensee owns and opcrates a service pursuant to which excerpts of
copyrighted musical compositions ("Musical Works") in the form of Ringtones (as
below defined) are digitally reproduced on a central computer server or servers,
which Ringtones are subsequently transmitted from such servers and downloaded to
Covered Devices (as below defined) ("Service"); and

WHEREAS, in order to operate the Service, Licensee seeks licenses to make Server
Fixations (as below defined) and reproduce and distribute Ringtones of Musical

- Works that are owned and/or controlled by publisher-principals affiliated with HFA
("Publisher-Principals"); and

WHEREAS, HFA is prepared to issuc such licenses to the extent it is authorized to do
50 by such Publisher-Principals;

NOWw, THEREFORE, in consideration of the promises contained in this Agreement
and for other good and valuable consideration, the adequacy and sufficiency of which
are hereby acknowledged; the parties hereto agree as follows:

1. Licensing

1.1 Pursuant to the terms of this Agreement, and as more particularly described
herein, upon receipt of appropriate license requests ("License Requests™)
from Licensee, HFA shall, to the extent authorized by particular Publisher-
Principals, issue on behalf of such Publisher-Principals nonexclusive licenses -
("Licenses™) to reproduce and distribute Ringtones of Musical Works owned
and/or controlled by such Publisher-Principals ("Licensed Works") for use on
Licensee's Service in accordance with the terms of this Agreement. The
license authority contemplated hereunder and granted pursuant to any License
issued hereunder shall include and js limited to: (a) the digital reproduction of
Ringtones of Licensed Works on a central computer server or servers owned
and/or controlled by Licensee and located in the United States (including its
territories and possessions and the Commonwealth of Puerto Rico
(collectively, the "United States")) ("Servers"), solely for use in connection
with the Service ("Scrver Fixations"); (b) the digital transmission of
Ringtones of Licensed Works from such Servers for storage on Covered
Devices, solely for use in connection with the Service; (c) the reproduction of
Ringtones of Licensed Works on Covered Devices, solely for use in



1.2
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connection with the Scrvice ("Ringtone Deliveries"); and (d) the offering of
Promotional Ringtones (as below defined) of Licensed Works, solely for use
in connection with the Service. The license authority under any License
issued hereunder is limited to and granted solely with respect to (x) the
copyright interests of the individual Participating Publisher-Principal(s) on
whose behalf the License is issued by HFA; and (y) if the Ringtone is a Pre-
Recorded Ringtone (as below defined), the particular individual sound
recording of the individual Licensed Work from which the excerpt embodied
in the Ringtone was derived.

For purposes of this Agreement:

A “Ringtone” is an excerpt, not to exceed sixty (60) seconds, of a musical
composition that is embodied in either (i) a digital file containing codes
representing and capable of being rendered into audio and played back as
musical notes constituting the work’s melody in either monophonic or
polyphonic form (“Phonic Ringtone™), or (ii) a digital file representing an
excerpt of no more than sixty (60) seconds of a sound recording of the
composition (“Pre-Recorded Ringtone”); in both cases, that is intendcd to be
digitally transmitted to and stored in an end user’s Covered Device and played
by such intended destination Covered Device whenever the Covered Device
activates its ringing or alert function indicating the arrival of a call, message
or other notification received by the Covered Device, and is designed to be
played by such Covered Device without any other distribution or transmission.

A “Covered Device” shall mean a mobile telephone, pager or other portable
communications device with a telephonic or messaging function that operates
on a wircless communications network regulated by the U.S. Federal
Communications Commission pursuant to its rules governing commercial
mobile radio services.

A “Promotional Ringtone” shall mean a digital transmission of a Ringtone in
streamed form made available to a prospective purchaser free of charge and
solely for the purpose of promoting the sale of the Ringtone, and that does not
result in a reproduction of any part or all of the Ringtone that is accessible
except by such prospective purchaser for an intended one-time promotional
playback through the operation of a Covered Device or other device.

The authority of HFA to issue Licenses for any individual Musical Work on
behalf of any one or more Publisher-Principals is subject to the approval of
the relevant Publisher-Principal(s). Before commencing to issue licenses
hereunder, HFA shall for a period of time (the “Opt-In Period™) offer to its
Publisher-Principals the opportunity to agrce to make their Musical Works
available for licensing under this Agreement by notifying HFA of their desire
to opt in to the Agreement. Notwithstanding the decision to optin by any
individual Publisher-Principal, thereby rendering such Publisher-Principal a
"Participating Publisher-Principal,” if such Participating Publisher-
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Principal at any time requests that HFA not issue Licenses on its behalf (either
with respect to a particular Musical Work or in general), HFA will honor that
request; provided, however, that any Licenses validly issued by HFA prior to
the receipt of such a request shall remain in effect until the Term (as below
defined) of this Agreement expires. Notwithstanding anything to the contrary
set forth above, at Licensee’s request HFA shall initially offer only those ten
(10) Publisher-Principals set forth in Exhibit D to this Agreement the
opportunity to make their Musical Works available under this Agreement,
Licensee may request in writing that HFA offer additional Publisher-
Principals such opportunity, and subject to Licensee’s payment of the
applicable administrative fees as set forth in Subsection 10,1 of this
Agreement, HFA shall offer such additional Publisher-Principals the
opportunity to make their Musica) Works available under this Agreement in
the same manner as described in this Subsection 1.2.

Following execution of this Agreement and conclusion of the applicable Opt-
In Period, Licensee may begin submitting License Requests in electronic form
in accordance with the format specified in Exhibit A (as such format may be
modified from time to time by HFA upon reasonable notice to Licensec)
(“Request Format™), which License Requests shall be duly processed by
HFA. Without limitation, Licensee shall include in cach License Request to
the extent required by the Request Format (a) the title of the Musical Work for
which a License is being requested; (b) the writer(s) of the Musical Work; (c)
the publisher(s) of the Musical Work; and (d) whether the Ringtone is to be
licensed in the form of a Phonic Ringtone and/or a Pre-Recorded Ringtone;
and, if the Ringtone is a Pre-Recorded Ringtone, (¢) the name of the record
company that produced the sound recording embodied in the Ringtone; (f) the
name of the artist performing such sound recording; (g) the ISRC number for
such sound recording; (h) the total playing time of such sound recording in its
complete form, expressed in minutes and seconds; (i) the'title of an album for
which such sound recording has been previously licensed; and (j) such other
information as may be required by HFA’s Request Format.

HFA shall from time to time provide to Licensee an electronic file specifying
the Licenses issued under this Agreement (each such report a “Confirmation
Repor(”). To aid Licensee in the calculation of royalties, with respect to each
License, such Confirmation Report shall include, inter alia, the total
percentage ownership share of the Participating Publisher-Principal(s) on
whose behalf the License has been issued.

For the avoidance of doubt, and without limitation, the Licenses granted
hereunder do not extend to or cover: (a) any right of public performance; (b)
any copyrights or other rights in sound recordings; (c) any rights to
synchronize musical works with visual images resulting in audiovisual works;
(d) any print, display or karaoke rights; (e) any adaptation (derivative work)
rights or right to alter the fundamental character of a Musical Work (cxcept to
reproduce and distribute Ringtones, in strict accordance with the terms and

3
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conditions of this Agreement); (f) any merchandising rights; (g) any use of a
musical work (whether or not embodied in a sound recording) for a marketing
campaign, product tie-in, game or contest or otherwise to advertise, promote
or cross-promote any product or service; or (h) any use of the title of a
musical work, or the name or likeness of any writer, publisher or artist
associated with a musical work, except for identification purposes as
described in Section 4.

The license authority contemplated by this Agreement and granted pursuant to
any License issued hereunder is limited to Licensee and may not be
sublicensed, assigned or otherwise transferred by Licensee cxccpt to a wholly
owned subsidiary or affiliate of Licensee..

Reporting and Payment of Royalties

Licensee shall account and pay royalties to HFA quarterly, within forty-five
(45) days after the end of each calendar quarter, on the basis of (a) the initial
Server Fixation of a particular individual Phonic Ringtone or Pre-Recorded
Ringtone of a Licensed Work made on any Server (but not any subsequent
Server Fixation of the identical Phonic Ringtone or Pre-Recorded Ringtone
made on the same or any other Server) (“Initial Server Fixation™); and (b)
each Ringtone Delivery in the form of a Phonic Ringtone (“Phonic Ringtone
Delivery”) or Pre-Recorded Ringtone (“Pre-Recorded Ringtone Delivery”).
Licensee shall provide its quarterly statements (“Statements™) in electronic
form in accordance with the format specified in Exhibit B (as such format
may be modified from time to time by HFA upon reasonable notice to
Licensee) (“Reporting Format”). With respect to each quarterly reporting
period, for each License, Licensee shall include in its Statement (t) the HFA
License number; (u) whether an Initial Server Fixation was made; (v) the total
number of Phonic Ringtone Deliveries and/or total number of Pre-Recorded
Ringtone Deliveries, as the case may be; (w) the particular retail outlet
through which each Ringtone Delivery was made; (x) the royalty amount
being paid for the Initial Server Fixation; (y) the total royalty amount being
paid for the Phonic Ringtone Deliveries and/or Pre-Recorded Ringtone
Deliveries; and (2) such other information as may be required by HFA’s
Reporting Format. Interest on late payments shall be payable to HFA at the
rate of prime plus two percent (2%) calculated from the date the royalties
were due to be paid under the applicable reporting period to the date of
ultimate payment to HFA.

For each Initial Server Fixation, the royalty shallbe Redacted

; provided, however, that this amount shall be proportionately reduced
to the extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work.



2.3

5.1

5.2

(006598.1

(2) For each Phonic Ringtone Delivery, the royalty shall be Redacted,
provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work. (b) For
each Pre-Recorded Ringtone Delivery, the royalty shall be Redacted
provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work.

Term

The term of this Agreement shall commence as of the Effective Date and
terminate on December 31, 2005 (the “Term”). If Licensee wishes to renew
this Agreement for an additional two (2) year term, it shall notify HFA of such
desire not later than a date six (6) months prior to the end of the Term. Such

" notification shall include proposed terms for any such renewal. Any renewal

shall be subject to the approval of individual Publisher-Principals as described
in Subsection 1.2, and HFA reserves the right to propose changes to |
administrative and other aspects of the Agreement as it deems appropriate.

Writer/Publisher Credit

Licensee shall, to the extent commercially reasonable, include in any graphics
and/or imagery displayed in connection with the play of any Ringtone of a
Licensed Work written credit in legible form setting forth the names of the.
writer(s) and publisher(s) of such Licensed Work.

Security

In connection with the use of any Licensed Work, Licensee shall implement
and maintain copy protection and digital rights management technology and .
systems, including software and/or hardware functional limitations
(collectively, “Security Systems”) with respect to all aspects of the Service
including without limitation its Servers and operating systems, that (a) are
designed to prevent unauthorized reproduction and distribution of the
Licensed Work, in the form of Ringtones or otherwise; (b) are sufficient to
track and enforce the use limitations contemplated by this Agreement; and (c)
meet or exceed current industry standards as they exist from time to time for
the licensed delivery of music via digital transmission and its reproduction on

2

devices including, without limitation, Covered Devices.

In the event it becomes aware of a breach of Licensee’s Security Systems
(“Security Breach”), whether through its own monitoring efforts, upon being
advised by another party (including HFA) or otherwise, Licensee shall use its
best efforts to resolve the Security Breach and restore the full integrity of its
Security Systems as quickly as possible. If a solution to the Security Breach
is not immediately available (i.e., cannot be implemented within twenty-four
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(24) hours from the time Licensee becomes aware of the Security Breach),
Licensee shall (a) promptly notify HFA of the Security Breach in writing
(unless Licensee learned of the breach from HFA); and (b) cease all further
digital transmission and/or reproduction of Licensed Works to the extent such
activities are or could possibly be affected by the Security Breach, pending
full resolution of the Security Breach. In sucha case, Licensee (x) shall keep
HFA reasonably apprised of the status of its efforts to resolve the Security
Breach; and (y) shall not resume the activities that were suspended pursuant to
this Subsection 5.2 until the full integrity of its Security Systems has been
restored.

To the extent Licensee employs third-party technology in order to operate,
Licensee shall use its best efforts to maintain and upgrade such technology by
(a) diligently monitoring any third-party notifications of bug-fixes, security
holes and functionality improvements; and (b) obtaining any available
upgrades and bug-fixes, and installing, testing and distributing such upgrades
and bug-fixes as necessary so as to maintain the integrity of its Security
Systems.

Licensee shall use its best efforts to prevent any unauthorized digital
transmissions and reproductions of Musical Works by operators and users of
the Service and/or in any facility, on any device (including Covered Devices),
or by any person under the supervision and/or control of Licensee.

Royalty and Security Compliance

Notwithstanding, without limiting and in addition to the gencral right of HFA
and/or any Participating Publisher-Principal pursuant to industry custom and
practice to examine the books and records of Licensee in connection with
Licensee’s use of Musical Works, HFA shall be entitled, upon thirty (30)
days’ notice to Licensee, to conduct an examination of the books, records,
operations and Security Systems of Licensee (“Royalty and Security
Examination™) to determine whether Licensee is in compliance with its
reporting, royalty and security obligations under this Agreement. Absenta
good-faith basis to believe that Licensee is substantially not in compliance
with such obligations, HFA shall not seek to injtiate a Royalty and Security
Examination more than once every twelve (12) months or more than six (6)
years following the termination of this Agreement. :

During the course of a Royalty and Security Examination, upon request by

- HFA or an examiner acting on its behalf, Licensee shall, within three &)

business days (a) provide access to any information that may be called for by
such request, including without limitation any (i) books, records, files, logs,
reports, compilations, usage data and other documentation, whether in paper
or electronic form, that were or could be used or required to generate or verify
Licensee’s Statements and/or that reflect or summarize Licensees’ Statements;
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(if) financial information, including bogks, records, ledgers, reports, and other
documentation, reflecting cash receipts and general revenue accounts to the
extent such information relates directly or indirectly to the activities licensed
under this Agreement; and (iii) files, logs, reports, compilations, testing and
monitoring data and other documentation related to and/or reflecting the
operation and integrity of Licensee’s Security Systems (such information,
along with the information described in the items (a)(i) and (a)(ii) of this
Subsection 6.2, collectively referred to as “Documentation™); and (b) through
the assistance of personnel who are familiar with the technical and operational
aspects of Licensee’s computer, hardware, software, Security Systems
(collectively, “Operational Systems™) who are to be made available by
Licensee, provide real-time and/or historical access to such Operational
Systems, as requested, sufficient to permit HFA or its examiner(s) to conduct -
meaningful tests and analysis to verify that (i) the Operational Systems are
properly and accurately tracking and reporting the use of the Licensed Works,
and royalties payable therefor, as contemplated by the terms of this
Agreement; and (ii) the Opcrational Systems are in compliance with the
security requirements set forth in Section 5 of this Agreement. Licensee shall
provide the information, systems access and personnel required by this
Subsection 6.2 free of charge and, unless otherwise agreed by HFA orits
examiner(s), at Licensee’s place of business.

. During the course of and/or following completion of the Royalty and Security

Examination, upon request by HFA or an examiner acting on its behalf,
Licensee shall make available company personnel at an appropriate level of
seniority and/or technical ability to discuss and/or resolve particular issues and
findings arising out of such examination.

Licensee shall maintain any and all Documentation that reasonably might be
expected to be relevant to HFA's conduct of a Royalty and Security
Examination for a period of at least six (6) years following the expiration or
termination of this Agreement, unless there is a Royalty and Security
Examination in progress or not fully resolved as of the expiration of such
period, in which case the Documentation shall be maintained until the Royalty
and Security Examination is fully resolved to the satisfaction of HFA.

If a royalty examination reveals a nonpayment or underpayment of royalties
due to HFA, the amounts determined to be owing shall be subject to interest
payable at the rate of prime plus two percent (2%) calculated from the date the
royalties were due to be paid under the applicable reporting period to the date
of ultimate payment to HFA.

Representations and Warranties; Disclaimer; Indemnity

Licensee represents and warrants that: (a) it has the full right, power and
authority to enter into and perform this Agreement in accordance with its
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terms and conditions; (b) it shall take all steps necessary 1o implement and
shall comply with (i) its security obligations set forth in Section 5, and (ii) the
requirements set forth in Section 9; and (c) the Service shall (1) neither
infringe upon nor violate the intellectual property rights or other rights of any
third party, and (ii) comply with all applicable laws, rules and regulations.

HFA represents and warrants that it has the full right, power and authority to
enter into this Agreement and perform its obligations hereunder.

Licensee agrees to indemnify, defend and hold harmless HFA from and
against any losses, injuries, damages, claims, expenses and costs (including
without limitation reasonable attorneys’ fees) incurred or suffered by HFA,
arising from any third-party actions, claims, suits or legal proceedings of any
kind, caused by, incident to or arising out of Licensee’s failure to perform any
of its obligations undecr this Agreement and/or breach of any of Licensee’s
representations, warranties or covenants hereunder.

Termination/Default

All license authority pursuant to Licenses issued hereunder shall terminate
upon the expiration or termination of this Agreement (unless such Licenses
are renewed pursuant to a renewal of this Agreement as contemplated under
Section 3, in which case the terms of renewal shall apply as appropriate), and
any further transmission and/or reproduction of any Licensed Work after the
expiration of this Agreement shall be prohibited and actionable as an act of
infringement under, and fully subject to the remedies provided by, the
Copyright Act. Notwithstanding the foregoing, provided that the Agreement
has not been terminated due to Licensee's breach or default, any Server
Fixations existing on Servers and/or Ringtone Deliveries existing on Covered
Devices as of the expiration of the Agreement may remain on such Servers
and Covered Devices; provided, however, that such existing Server Fixations
(in addition to the Ringtone Deliveries) may not be further reproduced or
distributed after the expiration of the Agreement.

Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, Licensee
understands and agrees that in the event that (a) Licensce fails to account to
HFA and pay royalties provided for in Section 2, HFA may provide written
notice to Licensee that, unless the default is fully remedied within thirty (30)
days from the date of the notice, this Agreement and any Licenses issued
hereunder will be automatically terminated, and that such termination will
render the further transmission and/or reproduction of any Licensed Work for
which royalties have not been fully paid actionable as an act of infringement

-under Section 501 of the Copyright Act, and fully subject to the remedies

provided by Sections 502 through 506 and 509 of the Copyright Act;



(b) Licensee is in material breach or default of any of its obligations under this
Agreement, HFA may provide written notice to Licensee that, unless the
default is fully remedied within thirty (30) days from the date of the notice,
this Agreement and any Licenses issued hereunder will be automatically
terminated, and that such termination will render the further transmission
and/or reproduction of any Licensed Work actionable as an act of
infringement under Section 501 of the Copyright Act, and fully subject to the
remedies provided by Sections 502 through 506 and 509 the Copyright Act.
Licensee further understands and agrees that in the case of infringement,
irreparable harm may be presumed, and HFA and/or any affected Publisher-
Principal(s) shall be entitled as appropriate to injunctive relief, in addition to
any other rcmedy that may be available at law or in equity and/or under this
Agreement. For the avoidance of doubt, and without limitation, Licensee's
breach of any of the obligations or restrictions imposed by Subsections 1.1,
1.5, 1.6 and 10.4 and Sections 2, 5, 6, 7, 9 of this Agreement shall be
considered a material breach of, and default under, this Agreement.

83 To the extent permitted by applicable law, and without limitation, the
occurrence of any of the following events shall also be considered a material
breach of and default under this Agreement: (a) Licensee’s dissolution and/or
the liquidation of all of Licensee’s assets; (b) the filing of a petition in
bankruptcy or insolvency or for an arrangement or reorganization by, for or
against Licensee; (c) the appointment of a receiver or trustee for all or a
portion of Licensee’s assets; (d) Licensee’s assignment of assets for the
benefit of creditors; (e) Licensee’s insolvency; or (f) Licensee’s inability to
pay its debts as they become due. Upon the occurrence of any of the events
described in items (a) through (f) of this Subsection 8.3, notwithstanding,
without limiting and in addition to any other remedy that may be available at
law or in equity and/or under this Agreement, this Agreement and all license
authority pursuant to any Licenses granted hereunder shall terminate
automatically without the requirement of any further action on the part of
HFA or the Participating Publisher-Principals.

8.4 - Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, including
without limitation the remedies set forth in Subsection 8.2, the breach of any
of the provisions set forth in Section 5 shall entitle HFA and/or any relevant
Publisher-Principal to specific performance of such provision and/or to
terminate, effective immediately upon the giving of notice, the license
authority pursuant to any License granted hereunder.

85  Notwithstanding the cxpiration or termination of this Agrecment, Sections 2, 4
5,6,7, 8,9 and10 shall to the extent applicable survive and continue 10 bind
the parties and their legal representatives and successors.

b

9. Proprietary and Confidential Information
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HFA shall have no obligation to perform its obligations hereunder unless and
until Licensee enters into the Data Access and Use Agreement, attached
hereto and incorporated herein as Exhibit C (the “Data Access and Use
Agreement”), governing the nondisclosure and use of HFA Confidential
Information (as defined in the Data Access and Use Agreement) by Licensee.

To the extent Licensee seeks to have a third-party individual or entity obtain
access to HFA Confidential Information for purposes of obtaining and
administering Licenses and otherwise fulfilling its obligations under this
Agreement (each, a “Third-Party Administrator™), Licensce must obtain
HFA’s prior consent of each such Third-Party Administrator (such consent not
to be unreasonably withheld). Upon HFA’s consent to Licensee’s use of such
Third-Party Administrator, HFA will require that such Third-Party
Administrator enter into a data access and use agreement with HFA
substantially in the form of the Data Access and Use Agreement, prior to
allowing such Third-Party Administrator access to any HFA Confidential
Information.

Miscellaneous

Administrative Fee . In addition to the royalties payable hereunder, within five
(5) business days following execution of this Agreement, Licensee shall pay
to HFA' an aqministrative fee‘of . ) Redacted o

in consideration of HFA’s administrative expenses in connection with the
initial Opt-In Period and licensing processes contemplated hereunder for those .
Publisher-Principals identified in Exhibit D. If Licensee requests that HFA
offer up to an additional ten (10) Publisher-Principals the opportunity to make
their Musical Works available under this Agreement, Licensee shall pay to
HFA an additional three thousand five hundred dollars ($3,500) in
consideration of HFA’s administrative expenses in connection with the
additional Opt-In Period and licensing processes associated with same. If
Licensee requests that HFA offer any number of additional Publisher-
Principals (through and including all remaining Publisher-Principals) the
opportunity to make their Musical Works available under this Agreement,
Licensee shall pay to HFA an additional three thousand dollars ($3,000) in
consideration of HFA’s administrative expenses in connection with the
additional Opt-In Period and licensing processes associated with same.

Notices. All notices hereunder shall be in writing and shall be deemed
effective (a) if provided by hand dclivery, upon delivery; (b) if provided by
overnight courier, one (1) business day following the date sent; and (o) if
provided by registered or certified mail, return receipt requested, five (5)
business days following the date mailed. Notices shall be sent to the
following addresses:

If to HFA:
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To the address sct forth above. Attn: General Counsel. Fax: 212-922-3299.
If to Licensee:

To the address set forth above. Attn:
Redacted

Publicit y. Neither party shall issue any press release or other publicity

document conccrmng this Agreement without the prior written consent of the
other party.

Assignment_. This Agreement may not be assigned.

Entire Agreement; Amendment. This Agreement represents the entire
understanding of the parties with respect to the subject matter hereof,
supersedes all prior and contemporaneous agreements and understandings of
the parties with respect to the subject matter hereof, and may not be altered or

_ amended except in a written instrument executed by both parties.

Governing Law; Jurisdiction. This Agreement shall be govemned by, and
construed in accordance with, federal law and/or the laws of the State of New
York (without giving effect to conflicts of law principlcs thereof), as may be
applicable. With respect to any action or proceeding arising out of this
Agreement, the parties (a) agree that the sole and exclusive venue for such
action or proceeding shall be in a court of appropriate jurisdiction located in
New York County, New York; (2) agree to the approprxateness of, and waive
any objection concerning, the propriety and/or convenience of, proceeding in
such venue; and (3) consent to the personal jurisdiction of such court.

Severability; Waiver. If a court should determine that any part of this
Agreement is invalid or unenforceable, the remainder of this Agreement shall
remain in full force and effect. Performance of any obligation required of a
party hereunder may be waived only by a written waiver signed by a duly
authorized officer of the other party, which waiver shall be effective only with
respect to the specific obligation described therein,

Headings. The titles used in this Agreement are used for convenience only
and are not to be considered in construing or interpreting this Agreement.

Assistance of Counsel. Each party hereto acknowledges that it has been
represented by its own independent counsel, who has reviewed this
Agreement and discussed the terms herein with his or her respective client
prior to execution.




10.10 Counterparts. This Agreement may be executed in multiple counterparts and
delivery of an executed counterpart may be made by facsimile, each such
counterpart to be considered and accepted as an original, and all such
counterparts together to constitute a single Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the
Effective Date:

Redacted

THE HARRY FOX AGENCY, INC.

-'By: {M

Print naine: )4“\\,\5'\;,__ Co Ctplasrw At

Title: sve 3 Qenerat Cninnncd,

0006598.1 12



Exhibit A

Acceptable Data Formats
1 MS Access database
2 MS Excel Spreadsheels (with proper headings}
3 Flat Fila (folow the fle layout below)

Description Type Length Decimal Input Option
1 __{Manufacturer Number A 6 M
2__{Transaction Date N 8 4] M
3 [Manufacturer Request Number N 8 0 M
4_ |Ringtone Playing Time - Seconds N 2 0 M
5_ ISong Title " A 200 M
6 JAKJA Song Title A 200 [e]
7__|ISWC Code A 11 o]
8 [HFA Song Code A 6 )
9 |Song Wiriter(s) A 200 M
10 {Publisher Name A 60 o
11_HFA Publisher Number A 6 Input/Output
12 |Publisher Share N 7 4| _Input/Output
13 _{Caltalog Number (for malching purposes only) A 15 o
14 _{Conliguration Code(s) A 12 M
15 {UPC Code {for malching purposes only} A 16 o
16 |license Type A 1 M
17 _[Server Fixation Date N a 0 M
13 {Rate Code A 1 M
19 |Rale In Cents N 7 7 M
20 JArist Name (For Pre-Recorded Ringtone} A 60| c*
21_ JAIbum Title (For Pre-Recorded Ringtone) A 200 c*
22 |Record Label (For Pre-Recorded Ringtone) A 60 [
23 _{Total Playing Time - Minues (For Pre-Recotded Ringtone) N 3 0 c*
24_§Total Playing Time - Seconds {For Pre-Recorded Ringtone) N 2 0 c*
25 _{ISRC Code (For Pre-Recorded Ringtones) A
HF, i
ir{Publisher Status

KEY: TYPE:
A = Alphanumeric Field
N = Numeric Field

LENGTH: For Alphanumeric fields, it is the maximum number of characters required.
For Numeric fields, # is the exact number of characlers required.

DECIMAL: Numbes of characters after decimat {tor numeric tields onk)

INPUT OPYTION:
M= Mandatory
O = Optional
0°* = Optionat, h . providing this inf ion will greatly help expedie the ficensing process

il the song was seleased within the last six months,

TIOR3 OTOrBUSH T N e ——

HCvE

4° Allinpuvoutput tields shoukd be feft blank upen inttial license submission, EXCEPT for Field 28
which should be populated with the fetter Riin the input fla IF the record is a resubmission that has been amended.

0006598.1 13
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FILE HEADER (Control Portion for File Transfer)

Ringtone Electronic Royalty Reporting File Layout

Acceptatie file formats are:

Exhibit B

1 MS Excel spreadsheet . please save as Ype “esv* {comma separated values)
2 ASCH text either in a delimitad (csv) o foced with famot ()

Nuber of fres of data in file; used as cortrol lo
verify complete and accurate file copy was received.

FILE BODY

[ {Monufocturer Nurrber 8 Text Yes  }Account number assigned by EF A fo Licersee M12335
2 [Transaction Date 8 0 Nurmder Yes Date electronic royalty teport submifted 1o HEA 20020304
Formot: YYYYMMDD
3 |Royaity Reporting Period 6 Text Yes Length of period in rember of months (left 2 digits), 30602
ending month (midde 2 digls), year {right 2 digis)
4 _[HFA License Nurrber 12 Text Nurbet assigned by HEA for each license. 1012345678
5 [Configuration Code 2 Text Code designaling the spedific corfigration icensed PH
(FX FH RR). .-
FX - Initiod Server Fixation
PH - Phonic Ringtone:
RR - Pre-Recorded Ringtone
IMPORTANT NOTE: Each configuration must be
reported as a separate line.
6_[Sonq Titte 30 Text Title of work for which a license wos grarted. STARRY NIGHT
7 |Units {For Period) 9 0 Number Applicatie rumber for each speciic corfiguration 12345
shown in lield #5 .
8 {Publisher Name 30 Text Yes™  [Name of the pubiisher owning 2 share of the work Farmous
9 |Publisher Ownership 7 4 Number Yes™  lPercert of song owned by spedific pubtisher, as 33.3340
Share Percentage provided to ficensee onficense
10 Royalty Rate P 4 Nureric Yes* ?eclvgagmle for each speciic corfiguration shown it 0.1000
n ?:".""M'{A'm unt (For 11 4 |Nuredic Total royaties generated this period for this kcense, 1.2500
12|Service {ic: Third Party) 30 Text Third party service through which the cortert wos RINGTONEZ.COM
distribited {Each third party Service must be
Ireported on a separate fine}

Note: Any characlers or digits exceedng these per fickd maximums wifl be rurcated

Note: Youmust repor by oon'guration(s) ard unils for each third party service through which confent was distribufed. See sample repor! for exam

** A separate publisher share % line with corespandng

Ppayable through HEA

0006598.1
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EXHIBIT C

Data Access and Use Agrecment

This Data Access and Use Agreement (“Agreement”) is entered into as of July 1, 2004, by and between The Harry
Fox Agency, Inc., a New York corporation, having its principal place of business at 711 Third Avenue, New York,

New York ("HFA™)and Redacted ., a Delaware corporation with an office at Redacted
(“Recipient™).

WHEREAS, Recipient (also referred to at times herein as “Licensee”™) and HFA have entered, or expect to enter,
into that certain Ringtone Service Licensing Agreement, dated as of July 1, 2004 (the “License Agreement”),
pursuant to which HFA has granted, or will grant, limited rights to certain copyrighted musical compositions (cach,
a “Musical Worlc™) in connection with the operation of Licensee’s ringtones service; and

WHEREAS, Recipient seeks to access and use certain HFA Confidential Information (defined in Section 1 below)
as necessary to obtain and administer the licenses issued under the License Agreement (each, a “License™), and as
otherwise may be necessary to comply with Licensee’s obligations under the License Agreement (collectively, the
“Purpose”), and HFA has agreed to allow Recipient such limited access to and use of the HFA Confidential
Information’solely as necessary to accomplish the Purpose;

NOW THEREFORE, in consideration of the piemises of and the mutual promises, covenants and agreements
contained in this Agreement, HFA and Recipient agree as follows:

1. HFA Confidential Information,

“HFA Confidential Information™ means any and all information and material disclosed by HFA to Recipient or
obtained by Recipient from HFA (whether in writing, or in oral, graphic electronic or any other form) that is
proprietary and/cr is intended by HFA to remain confidential relating to HFA’s business and its databases,
products, services, business strategies, capabilities or business affairs, including without limitation, all data and
information related to the Musical Works and ownership thereof and/or HFA’s publ isher-principals.

2. Non-Disclosure and Limited Use,

Recipient covenants (a) to held all 1IFA Confidential Information in strict confidence, (b) that it shall disclose (or
permit access to) the HFA Confidential Infonmation solely to (or by) its employees, if any, who need to know or
access such HFA Confidential Information to accomplish the Purpose, and who arc bound by nondisclosurc and
use restrictions and obligations comparable to and at least as restrictive to those set forth herein, and (c) that it shall
not disclose to any third party, including any agent, contractor, consultant or other paity; or permit any such party
to access, the HFA Confidential Information, unless and until such party has entered into a written agrecment with
HFA in form and substance of this Agreement governing the nondisclosure and use of the HFA Confidential
Information. Recipient further covenants that it shall (y) use HFA Confidential Information solely as necessary to
-accomplish the Purpose, and (z) not extract, aggregate, derive or copy any HFA Confidential Information, whether
by bulk transfer or through individual data query and response, for use or incorporation in any database, unless the
sole purpose of such usc or incorporation is to accomplish the Purpose. Recipient agrees to notify HFA
immediately upon obtaining any information regarding unauthorized disclosure or access to the IFA Confidential
Information.

Notwithstanding the disclosure and use restrictions in this Section 2, Recipient may disclose HFA Confidential
Information (i) that is independently derived or acquired from a party not subject to a duty of confidentiality to
HFA, or (ii) to the extent required to respond to the request of a court of competent jurisdiction, provided that upon
receiving any such request and to the extent that it may do so without violating any law, Recipient prior to such
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disclosure advises HFA of such request in order that HFA may take such action as it deems appropriate to protect
the HFA Confidential Information. During the Term (defined in Section 5 below) and for a period of three (3)
years following the termination or expiration of this Agreement, Recipient agrees to permit HFA to inspect, on a
semi-annual basis, doring regular business hours and upon reasonable prior notice, the point or points at which the
HFA Confidential Information is (or was) used in Recipient’s facilities, if any, and to furnish whatever assistance
is reasonably necessary to permit HFA to determine whether Recipient, including its employees, agents,
subcontractors, independent coatractors, consultants or other parties, if any, are in compliance with this
Agreement.

3. Ovwnership.

Recipient acknowledges and agrees that all right, title and interest in and to the HFA Confidential Information
(including all copies, extracts and portions thereof) is and shall remain the sole property of HFA. Recipient does
not acquire (by license or otherwise, whether express or implied) any intellectual property rights or other rights
under this Agreement or any disclosure or access hereunder, except the limited right to use such HFA Confidential
Information in strict accordance with the express provisions of this Agreement. All ri ghts relating to the HFA

. Confidential Information that are not expressly granted hereunder to Recipient are reserved and retained by HFA.

4. No Warranty; Limitation of Liability.

EXCEPT AS OTHERWISE MAY BE EXPRESSLY SET FORTH IN THE LICENSE AGREEMENT WITH
RESPECT TO LICENSEE, HFA MAKES NO REPRESENTATIONS OR WARRANTIES OF ANY KIND,
WHETHER EXPRESS OR IMPLIED, WITH RESPECT TO THE HFA CONFIDENTIAL INFORMATION OR
ANY USE THEREOF, AND THE HFA CONFIDENTIAL INFORMATION IS PROVIDED ON AN “AS IS”
BASIS. EXCEPT AS OTHERWISE MAY BE EXPRESSLY SET FORTH IN THE LICENSE AGREEMENT
WITH RESPECT TO LICENSEE, HFA HEREBY EXPRESSLY DISCLAIMS ALL SUCH WARRANTIES,
INCLUDING, BUT NOT LIMITED TO, CORRECTNESS, COMPLETENESS, CURRENTNESS,
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OF THE HFA CONFIDENTIAL
INFORMATION OR OF THE MEDIA ON WHICH THE DATA IS PROVIDED AND SHALL NOT BE
LIABLE FOR SPECIAL, INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING OUT OF

_OR CAUSED, IN WHOLE OR INPART, BY HFA’S NEGLIGENT ACTS OR OMISSIONS IN PROCURING,
COMPILING, COLLECTING, INTERPRETING, REPORTING, COMMUNICATING OR DELIVERING THE
HFA CONFIDENTIAL INFORMATION OR IN OTHERWISE PERFORMING ITS OBLIGATIONS UNDER
THIS AGREEMENT, EVEN IF HFA HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR
DAMAGE.

5. Term; Termination.

This Agreement wil} continue for the term of the License A greement (including any agreed extensions thereof) (the
“Term™), unless othenwise terminated by HFA in accordance herewith. HFA may terminate this Agreement at any
time upon written notice, and shall have no further obligations to disclose to or permit access by Recipient to any
HFA Confidential Informaltion; and provided, however, that each party’s rights and obligations shall otherwise
survive the termination or expiration of this Agreement.

6. Purging of HFA Confidential Information.

Promptly following any expiration or termination of this Agreement, Recipient shall purge and destroy any and all
records and copies of HFA Confidential Information from any Recipient databases and other systems under
Recipient’s direct or indirect control, and any other media on which any HFA Confidential Information may have
been provided, together with all copies thereof, whether in printed or machine readable form; provided, however,
that Recipient may retain any records and copies of HFA Confidential Information solely to the extent and for the
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period necessary to permit Licensce to fulfill any further obligations under the License Agreement, including
without limitation, Licensee’s accounting and royalty and security compliance obligations under Sections 2 and 6
of the License Agreement, after which period such records and copies shall be purged and destroyed as described
in this Section 6. Notwithstanding the foregoing, Recipient is niot required to purge and destroy any HFA
Confidential Information to the extent such HFA Confidential Information was mdependent]y derived or acquired
from a party not subject to a duty of confidentiality to HFA.

7. Assistance of Counsel.

Each party hereto acknowledges that it has been afforded the opportunity to be represented by its own independent
counsel for purposes of reviewing this Agreement and discussing its terms prior to execution.

8. Specific Performance.

Recipient acknowledges that a breach of Recipient’s obligations in Sections 2 and/or 6 of this Agreement
may result in ireparable harm, the extent of which it would be difficult to ascertain, and therefore agrees
that HFA shall be entitled to seck immediate injunctive relief to cnl‘ox cc any such obligation in addmon to
any other legal remedy to which HFA might be entitled.

9. Miscellaneous.

This Agreement (combined with the License Agrecment, if the Recipient is the Licensee) constitutes the entire
agreement between the parties conceming the subject matter hereof and supersedes all prior or contemporaneous

-representations, discussions, proposals, negotiations, conditions, communications and agreements, whether oral or

writlen, between the parties relating to the subject matter hercof. No amendment, modification or waiver of any
provision of this Agreement shall be effective unless in writing and signed by duly authorized signatories of both
parties. The waiver by either party of a breach of or a dcfault under any provision of this Agreement shall not be
construed as a waiver of any subsequcnt breach of or default under the same or any other provision of this -
Agreement, nor shall any delay or omission on the part of either party to exercise or avail itself of any right or
remedy that it has or may have hereunder operate as a waiver of any right or remedy. This Agreement shall be
govemed by and construed in accordance with the laws of the State of New York, without reference to its conflicts
of laws provisions. This Agreement and the rights and obligations hereunder may nol be assigned or delegated by
Recipient, in whole or part, whether voluntarily, by operation of law, change of control or otherwise, without the
prior written consent of HFA. Subject to the foregoing, this Agreement shall be binding upon and inure to the
benefit of the parties and their respective successors and permitted assigns. In the event that any of the provisions
of this Agreement shall be held by a court or other tnbunal of competent jurisdiction to be invalid or
unenforceable, the remaining portions hercof shall remain in full force and effect and such provision shall be
enforced to the maximum extent possible so as to effect the intent of the parties and shall be reformed to the extent
necessary to make such provision valid and enforceable. The parties are independent contractors, and neither party
shall have any authority of any kind to bind the other party in any respect whatsoever.

The panties have executed this Data Access and Use Agreement as of the date firgtepove written:

THE HARRY FOX AGENCY, INC.
N
[V4

Redacted

Tille: SV ] el € nnane{
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1) A. Schroeder
2) Cal 1V Songs
3) Carl Fischer
4) Devon Music
5) Windswept
6) Casa David
7)  Criterion

8) Big Elk

9) Ram Z Music

10)  Curb Music
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Execution Copy

DIGITAL JUKEBOX SERVICE
LICENSING AGREEMENT

This agreement (“*Agreement”) is entered into as of May 20, 2004 (“Effective Date™)
by and between Redacted. (“‘Licensee”), a

an office at REDACTED *; The Harry Fox
Agency, Inc. (“HFA”), a New York corporation with an office at 711 Third Avenue,
New York, NY 10017; and, with respect to Section 10. 2 only, Redacted

(“Guarantor™), a REDACTED g

WHEREAS, Licensee owns and operates a service pursuant to which copyrighted
musical compositions (each, a “Musical Work"™) are either digitally reproduced on
proprietary digital jukebox units destined for or located in public and/or commercial
establishments (each, a “DJU") or on a central computer server or servers, from
which such Musical Works are subsequently transmitted and downloaded to DJUs for
the purpose of making available such Musical Works solely for playback and on-site
listening in such establishments (“Service”);

WHEREAS, in order to operate the Service, Licensee seeks licenses to reproduce,
digitally transmit and distribute Musical Works that are owned and/or controlled by
publisher-principals affiliated with HFA (each, a “Publisher-Principal”); and

WHEREAS, HFA is prepared to issue such licenses to the extent it is authorized to do
so by such Publisher-Principals; '

NOW, THEREFORE, in consideration of the promiscs contained in this Agreement
and for other good and valuable consideration, the adequacy and sufficiency of which
are hereby acknowledged, the parties hereto agree as follows:

1. Licensing

1.1 Subject to the terms and conditions of this Agreement, upon receipt of
appropriate license requests from Licensee (each, a “License Request”), HFA
shall, 1o the extent authorized by Participating Publisher-Principals (as defined
in Section 1.2 below), issue on behalf of each such Publisher-Principal a
limited, nontransferable, nonexclusive license (“License™) to reproduce,
digitally transmit and distribute Musical Works owned and/or controlled by
such Publisher-Principals (each, a “Licensed Work™) solely for use on the
Service in strict accordance with the terms and conditions of this Agreement.
With respect to each Licensed Work, the license authority contemplated
hereunder and granted pursuant to any License issued hereunder is for use
solely in connection with the Service, and shall include and be limited to:

(a) the digital reproduction by Licensee of the Licensed Work on a central
computer server or servers (“‘Servers™), owned and operated by Licensee and
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located in the United States (including its territories and possessions)
(collectively, the “United States”) (each, a “Server Fixation”); (b) the digital
transmission of the Licensed Work from such Servers for digital storage on
DJUs that are manufactured by or on behalf of Licensee in strict accordance
with the requircments and specifications set forth in Section 5, and placed by
Licensee as part of its Service at public and/or commercial establishments
located in the United States; and (c) the digital reproduction of the Licensed
Work on such DJUs for the purpose of permitting playback of such Licensed
Waork, without any further reproduction or distribution from any individual
DJU to another DJU or any other device (each, a “DJU Delivery™). For the
avoidance of doubt, the license authority under any License issued hereunder
is limited to and granted solely with respect to (x) a particular individual
sound recording embodying the applicable Licensed Work, and (y) the

. portion(s) of the Musical Work owned and/or controlled by the individual
-Participating Publisher-Principal(s) on whose behalf the License is issued by

HFA.

The authority of HFA to issue Licenses for any individual Musical Work on
behalf of any one or more Publisher-Principals is subject to the approval of
the relevant Publisher-Principal(s). Before commencing to issue licenses
hereunder, HFA shall for a period of approximately four (4) weeks (the “Opt-

‘In Period”) offer to each of its Publisher-Principals the opportunity to request
. to make its Musical Works available for licensing under this Agreement by

notifying HFA of'its desire to opt in to this Agreement. Notwithstanding the
decision to opt in by any individual Publisher-Principal, thereby rendering
such Publisher-Principal a “Participating Publisher-Principal”, if such
Participating Publisher-Principal at any time requests that HFA not issue
Licenses on its behalf (either with respect to a particular Musical Work, or in
general), HFA will honor that request; provided, however, that any Licenses
validly issued by HFA prior to the receipt of such a request shall remain in

effect until this Agreement expires or is terminated in accordance with-Section
8.

Following execution of this Agreement and conclusion of the Opt-In Period,
Licensee may begin submitting License Requests in ¢lectronic form in
accordance with the format specified in Exhibit A (as such format may be
reasonably modified from time to time by HFA upon reasonable notice to
Licensee) (“Request Format”), which Licensc Requests shall be promptly
processed by HFA. Without limitation, Licensee shall include in each License
Request to the extent required by the Request Format: (a) the title of the
Musical Work for which a License is being requested; (b) the writer(s) of the
Musical Work; (c) the publisher(s) of the Musical Wark; (d) the name of the
record company that produced the sound recording embodying the Musical
Work; (¢) the name of the artist performing such sound recording; (f) the
ISRC number for such sound recording; (g) the total playing time of such
sound recording in its complete form, expressed in minutes and scconds:
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(h) the title of an album for which such sound recording has been previously

licensed; and (i) such other information as may be required by HFA’s Request
Format.

HFA shall from time to time, to be determined in its reasonable discretion,
provide to Licensee an electronic file specifying the Licenses issued under this
Agreement (each such report, a “Confirmation Report”). To aid Licensee in
the calculation of royalties, with respect to each License, each such
Confirmation Report shall reflect, inter alia, the percentage ownership
share(s) of the Participating Publisher-Principal(s) on whose behalf the
License has been issued.

For the avoidance of doubt, and without limitation, the Licenses granted
hereunder do not extend to or cover: (a) any right of public performance;

(b) any copyrights or other rights in sound recordings; (c) any rights to
synchronize Musical Works with visual images resulting in audiovisual works
(other than (i) nonanimated album artwork provided by the applicable sound
recording owners, (ii) metadata (i.e., publisher, writer, label and artist
information) pertaining to the Licensed Works and sound recordings, and/or
(iii) the still likeness of the relevant performing artist); (d) any print, display
or karaoke rights; (e) any adaptation (derivative work) rights; (f) any rights to
alter the fundamental character of a Musical Work, including but not limited
to alteration of such fundamental character by excerpting or fragmenting the
work; (g) any merchandising rights; (h) any use of a Musical Work (whether
or not embodied in a sound recording) for a marketing campaign, product tic-
in, game or contest or otherwise to advertise, promote or cross-promote any
product or service; or (i) any use of the title of a Musical Work, or the name or
likeness of any writer, publisher or artist associated with a Musical Work,
except for identification purposes as described in Section 4. For the
avoidance of doubt, it is understood and agreed that Licensee may encrypt
and/or digitally compress sound recordings of the Licensed Works solely for
the purpose of fulfilling the security obligations set forth in Section 5 below
and otherwise operating the Service in conformance with this Agreement. For
the purpose of advising Publisher-Principals who may wish to know, Licensec
represents that it is in the process of obtaining public performance licenses for
the Service from ASCAP, BMI and SESAC, and will not operate the Service
with respect to Musical Works for which Licensec has not obtained public
performance licenses.

The license authority contemplated by this Agreement and granted pursuant (o -
any License issued hereunder is limited to Licensee and may not be
sublicensed, assigncd or otherwise transferred by Licensee except to the

extent expressly permitted hercunder.

Licensee represents that in some cases a DJU may be combined with an
analog jukebox unit that plays selections using analog technology directly
from physical compact discs (“CDs") housed in such unit, without
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reproducing the musical compositions so played (each such play, an “Analog
Play”). For the avoidance of doubt, and notwithstanding any other provision
of this Agreement, it is understood and agreed that this Agrecment does not
extend to or cover any rights or obligations associated with Analog Plays and
no royalty is payable hercunder for any Analog Plays.

Reporting and Payment of Royalties

Licensce shall account and pay royalties to HFA quarterly, within forty-five
(45) days after the end of each calendar quarter, on the basis of (a) the initial
Scrver Fixation of a particular individual sound recording embodying a
Licensed Work made on a Server (but not any subsequent fixation of the
identical sound recording of the Licensed Work on the same or any other
Server made pursuant to a License issued under this Agreement) (“Initial
Server Fixation"), and (b) the total number of times such individual sound
recording embodying a Licensed Work is played on all DJUs throughout the
Service during the applicable reporting period (each such play, a “DJU
Play”), except for Promotional Plays (as defined in Scction 2.5 below).
Licensee shall provide a quarterly statement in electronic form in accordance
with the format specified in Exhibit B (each, a “Statement’) (as such format
may be modified from time to time by HFA upon reasonable notice to
Licensee) (“Reporting Format”). With respect to each quarterly reporting
period, for each License, Licensee shall include in its Statement: (t) the
applicable HFA License number, (u) whether an Initial Server Fixation was
made, (V) the royalty amount being paid for any Initial Server Fixation,

(w) the total number of DJU Plays throughout the Service, less any
Promotional Plays (cach, a “Payable Play™), (x) the total royalty amount
being paid for such Payable Plays, (y) the total number of Promotional Plays
(as defined in Section 2.5 below), and (2) such other information as may be
required by HFA’s Reporting Format. Interest on late payments shall be
payable to HFA at the rate of prime plus two percent (2%), calculated from
the date the royalties were due to be paid under the applicable reporting period
to the date of ultimate payment to HFA.

For each Initial Server Fixation, the royalty shall

REDACTED .
. 1; provided, however, that this
amount shall be proportionately reduced to the extent that the Participating
Publisher-Principal(s) on whose behalf the License is granted own(s) or
control(s) less than 100% of the Work.

For each DJU Play, the royalty shalil be Redacted ; provided,
however, that this amount shall be proportionately reduced to the extent that
the Participating Publisher-Principal(s) on whose behalf the License is granted
own(s) or control(s) less than 100% of the Work.
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Within five (5) business days following the execution of this Agreement,
Licensee shall pay to HFA a nonrefundable advance in the amount of

REDACTED "~ Such advance shall be recoupable
from all royalties owed to HFA by Licensee under this Agreement.

‘ Notwithstanding the provisions of Subsections 2.2 and 2.3 hereof, no royalty

shall be payable for Promotional Plays (as hereafter defined). A
“Promotional Play” is a DJU Play that is made free of charge and without
consideration solely for the purpose of a DJU product demonstration that is
made to an existing or potential customer or business associate of Licensee in
a so-called “business to business™ setting not open to the general public,
including without limitation at a trade show or in the office, distribution
center, warehouse or showroom of Licensee or a customer or an affiliate of
Licensee.

In the event that Licensee agrees at any time during the Term to pay any
music publisher that is not a Participating Publisher-Principal a rayalty rate
greater than the rate set forth in Subsections 2.2 and/or 2.3 above for any of
the rights granted hereunder, Licensee shall give HFA prompt written notice
thereof and, commencing on the effective date of such higher third-party rate,
the royally set forth in Subsections 2.2 and/or 2.3, as applicable, shall be
automatically adjusted to such higher rate.

For the avoidance of doubt, it is understood and agreed that no fee or royalty
other than as expressly set forth herein shall be required of Licensee or its
customers for the rights granted to Licensee hereunder.

Term

The term of this Agreement shall commence as of the Effective Date and
terminate on December 31, 2006 (the “Term”). If Licensee wishes to extend
this Agreement for an additional period, it shall notify HFA of such desire not
later than a date six (6) months prior to the end of the Term. Such notification -
shall include proposed terms for any such extension. Any extension shall be
subject to the approval of individual Publisher-Principals as described in
Subsection 1.2, and HFA reserves the right to propose changes to
administrative and other aspects of the Agreement as it deems appropriate.

Writer/Publisher Credit

Licensee shall, to the extent commercially rcasonable, include in any graphics
and/or imagery displayed in connection with a DJU Play of any Licensed
Work written credit in legible form setting forth the names of the writer(s) and
publisher(s) of such Licensed Work.
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Security

In connection with the usc of any Licensed Work, Licensee shall implement
and maintain copy protection and digital rights management technology and
systems, including software and/or hardware functional limitations
(collectively, “Security Systems”) with respect to all aspects of the Service,
including without limitation its Servers and operating systems, that (a) are
designed to prevent unauthorized access to or reproduction, distribution or
other use of the Licensed Work; (b) are sufficient to track and enforce the use
limitations contemplated by this Agreement; (c) meet or exceed current
industry standards as they exist from time to time for the licensed delivery of
music via digital transmission and its reproduction on devices including,
without limitation, proprietary units for digital storage of music such as the
DJUs employed by Licensee; and {d) that ensure that the exclusive method for
a public or commercial establishment to implement and operate the Service is
through a DJU located on the premises of such public or commercial
establishment. “Without limitation, Licensee’s Security Systems shall include
at a minimum those measures set forth in Exhibit C hereto.

In the event it becomes aware of a material breach of Licensee’s Security
Systems (“Security Breach”), whether through its own monitoring efforts,
upon being advised by another party (including HFA) or otherwise, Licensee
shall use its best reasonable efforts to resolve the Security Breach and restore
the full integrity of its Security Systems as quickly as possible. If a solution to
the Security Breach is not immcdiately available (i.e., cannot be implemented
within two (2) business days from the time Licensee becomes aware of the
Security Breach), Licensee shall (a) promptly notify HFA of the Security
Breach in writing (unless Licensee learned of the breach from HFA), and

(b) cease all further digital transmission and/or reproduction of Licensed
Works to the extent such activities are or could possibly be affected by the
Security Breach, pending full resolution of the Security Breach. Insucha
case, Licensee (x) shall keep HFA reasonably apprised of the status of its
efforts to resolve the Security Breach, and (y) shall not resume the activities
that were suspended pursuant to this Subsection 5.2 until the full integnty of
its Security Systems has been restored.

To the extent Licensee employs third-party technology in order to operate,
Licensee shall use its best rcasonable efforts to maintain and upgrade such
technology by (a) diligently monitoring any third-party notifications ofbug-
fixes, security holes and functionality improvements, and (b) obtaining any
available upgrades and bug-fixes, and installing, testing and distributing such
upgrades and bug-fixes as necessary so as to maintain the integrity of its
Security Systems.

Licensee shall use its best reasonable efforts to prevent any unauthorized
digital transmissions and reproductions of Musical Works by operators and
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users of the Service and/or in any facility, on any device (including but not

limited to DJUs) or by any person under the supervision and/or control of
Licensee.

Royalty and Security Compliance

Notwithstanding, without limiting and in addition to the general right pursuant
to industry custom and practice of HFA and/or any Participating Publisher-
Principal to examine the books and records of Licensee in connection with
Licensee’s use of the Licensed Works, HFA shall be entitled, upon thirty (30)
days’ prior written notice to Licensee, to conduct, at the expense of HFA, an
examination of the books, records, operations and Security Systems of
Licensee (“*Royalty and Security Examination™) to determine whether
Licensee is in compliance with its reporting, payment and security obligations
urider this Agreement. Absent a good-faith basis to believe that Licensee is
not in compliance with such obligations, HFA shall not seek to initiate a
Royalty and Security Examination more than once every twelve (12) months
or more than three (3) years following the termination of this Agreement,

During the course of a Royalty and Security Examination, upon request by
HFA or an examiner acting on its behalf|, Licensee shall, within three (3)
business days (a) provide access to any information that may be called for by
such request, including without limitation any (i) books, records, files, logs,
reports, compilations, usage data and other documentation, whether in paper
or electronic form, that were or could be used or required to generate or verify
Licensee’s Statements and/or that reflect or summarze Licensees® Statements;
(ii) financial information, including books, records, ledgers, reports, and other
documentation, reflecting cash rcceipts and general revenue accounts to the .
extent such information relates to the activities licensed under this Agreement;
and (ii1) files, logs, reports, compilations, testing and monitoring data and
other documentation rclated to and/or reflecting the operation and integrity of
Licensee’s Security Systems (such information, along with the information
described in the items (a)(i) and (a)(ii) of this Subsection 6.2, collectively
referred to, as “Documentation™); and (b) through the assistance of personnel
who are familiar with the technical and operational aspects of Licensee’s
computer, hardware, software, Security Systems (collectively, “Operational
Systems™) who are to be made available by Licensee, provide real-time and/or
historical access to such Operational Systems, as requested, sufficient to
permit HFA or its examiner(s) to conduct meaningful tests and analysis to
verify that (i) the Operational Systems are properly and accurately tracking
and reporting the use of the Licensed Works, and royalties payable thercfor, as
contemplated by the terms of this Agreement; and (it) the Operational
Systems are in compliance with the security requirements set forth in Section
5 of this Agreement. Licensee shall provide the information, systems access
and personnel required by this Subsection 6.2 free of charge and, unless
otherwise agreed by HFA or its examiner(s), at Licensee’s place of business.
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At the request of Licensee, prior to commencing the Royalty and'Security

- Examination, any outside examiner acting on behalf of HFA shall execute a

nondisclosure agreement substantially in the form of Exhibit D hereto.

During the course of and/or following completion of the Royalty and Security
Examination, upon request by HFA or an examiner acting on its behalf,
Licensee shall make available company personnel at an appropriate level of
seniority and/or technical ability to discuss and/or resolve particular issues and
findings arising out of such examination.

Licensee shall maintain any and all Documentation that reasonably might be
expected to be relevant to HFA's conduct of a Royalty and Security
Examination for a period of at Icast three (3) years following the expiration or
termination of this Agreement, unless there is a Royalty and Security
Examination in progress or not fully resolved as of the expiration of such
period, in which case the Documentation shall be maintained until the Royalty
and Security Examination is fully resolved to the rcasonable satisfaction of

HFA. -

If a royalty examination reveals a nonpayment or underpayment of royalties
due to HFA, the amounts determined to be owing shall be subject to interest
payable at the rate of prime plus two percent (2%) calculated from the date the
royalties were due to. be paid under the applicable reporting period to the date
of ultimate payment to HFA.

7. Representations and Warranties; Disclaimer; Indemnity

7.1

7.2.

7.3
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Licensee represents and warrants that: (a) it has the full right, power and
authority to enter into and perform this Agreement in accordance with its
terms and conditions; (b) it shall take all steps necessary to implement and
shall comply with (i) its security obligations set forth in Section 5, and (ii) the
requirements sect forth in Scction 9; and (c) the Service shall (i) neither
infringe upon nor violate the intellectual property rights or other rights of any
third party, and (ii) comply with all applicable laws, rulcs and regulations.

HFA represents and warrants that it has the full right, power and authority to
enter into this Agreement and perform its obligations hereunder.

Licensee agrees to indemnify, defend and hold harmless HFA from and
against any losses, injuries, damages, claims, expenses and costs (including
without limitation reasonable attormneys’ fees) incurred or suffered by HFA,
arising {rom any third-party actions, claims, suits or legal proceedings of any
kind, caused by, incident to or arising out of Licensee’s breach of its
representations, warranties or covenants hereunder.
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All license authority pursuant to Licenses issued hereunder shall terminate
upon the expiration or termination of this Agreement (unless such Licenses
are renewed pursuant to a renewal of this Agreement as contemplated under

_ Section 3, in which case the terms of renewal shall apply as appropriate), and

any further transmission, reproduction and/or playback of any Licensed Work
after the expiration or termination of this Agreement shall be prohibited and
actionable as an act of infringement under, and fully subject to the remedies
provided by, the Copyright Act. Notwithstanding the foregoing, provided that
the Agreement has not been terminated due to Licensee's breach or default,
any Scrver Fixations existing on Servers and/or Local Unit Deliveries existing
on DJUs as of the expiration of the Agreement may remain on such Servers
and DJUs; provided, however, that such existing Server Fixations (in addition
to'the DJU Deliveries) may not be further reproduced, distributed or played
back after the expiration of thc Agreement.

Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, Licensee
understands and agrees that in the event that (a) Licensee fails to account to
HFA and pay royalties provided for in Section 2, HFA may provide written
notice to Licensee that, unless the default is fully remedied within thirty (30)
days from the date of the notice, this Agreement and any Licenses issued
hereunder will be automatically terminated, and that such termination will
render the transmission, reproduction and/or playback of any Licensed Work
for which royalties have not been fully paid actionable as an act of
infringement under Section 501 of the Copyright Act, and fully subject to the
remedies provided by Sections 502 through 506 and 509 the Copyright Act;
(b) Licensee is in material breach or default of any of its obligations under this
Agreement (it being understood and agreed that an alleged breach of Section
7.1(c) hereof shall not be deemed a breach of this Agreement unless and until
Licensee is subject to an adverse judgment by a court of competent
jurisdiction with respect thereto), HFA may provide written notice to Licensee
that, unless the default is fully remedied within thirty (30) days from the date
of the notice, this Agreement and any Licenses issued hereunder will be
automatically terminated, and that such termination will render the
transmission, reproduction and/or playback of any Licensed Work actionable
as an act of infringement under Section 501 of the Copyright Act, and fully
subject to the remedies provided by Sections 502 through 506 and 509 the
Copyright Act. Licensee further understands and agrecs that in the case of
infringement, itreparable harm may be presumed, and HFA and/or any
affected Publisher-Principal(s) shall be entitled as appropriate to injunctive
relief, in addition to any other remedy that may be available at Jaw or in equity
and/or under this Agreement. For the avoidance of doubt, and without '
limitation, Licensee's breach of any of the obligations or restrictions imposed
by Subsections 1.1, 1.5, 1.6 and Scclions 2, 5, 6, 7, 9 and 10.5 of this
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Agreement shall be considered a material breach of, and default under, this
Agreement.

To the extent permitted by applicable law, and without limitation, the
occurrence of any of the following events shall also be considered a material
breach of and default under this Agreement: (a) Licensee’s dissolution and/or
the liquidation of all of Licensee’s assets; (b) the filing of a petition in
bankruptcy or insolvency or for an arrangement or reorganization by, for or
against Licensee; (c) the appointment of a receiver or trustee for all or a
portion of Licensee’s assets; (d) Licensee’s assignment of assets for the
benefit of creditors; (e) Licensee’s insolvency; or (f) Licensec’s inability to
pay its debts as they become due. Upon the occurrence of any of the events
described in items (a) through (f) of this Subsection 8.3, notwithstanding,
without limiting and in addition to any other remedy that may be available at
law or in equity and/or under this Agreement, this Agreement and all license
authority pursuant to any Licenses granted hereunder shall terminate

automatically without the requirement of any further action on the part of
HFA or the Participating Publisher-Principals.

Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, including
without limitation the remedies set forth in Subsection 8.2, the breach of any
of the provisions set forth in Sections 5, 6 and 9 shall entitle HFA and/or any
relevant Publisher-Principal to specific performance of such provision and/or
to terminate, effective immediately upon the giving of notice, the license
authority pursuant to any License granted hereunder.

Notwithstanding the expiration or termination of this Agreement, Sections 2,
4,5,6,7,8,9 and 10 shall to the extent applicable survive and continue to
bind the parties and their legal representatives and successors.

Proprietary and Confidential Information

HFA shall have no obligation to perform its obligations hercunder unless and
until Licensce enters into the Data Access and Use Agreement, attached
hereto and incorporated herein as Exhibit E (the “Data Access and Use
Agreement”), goveming the nondisclosure and use of HFA Confidential
Information (as defined in the Data Access and Use Agreement) by Licensee.

To the extent Licensee seeks to have a third-party individual or entity obtain
access to HFA Confidential Information for purposes of obiaining and
administering Licenses and otherwise fulfilling its obligations under this
Agreement (each, a “Third-Party Administrator™), Licensee must obtain
HFA'’s prior consent of each such Third-Party Administrator (such consent not
1o be unrcasonably withheld). Upon HFA’s consent to Licensee’s use of such
Third-Party Administrator, HFA will require that such Third-Party
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Administrator enter into a data access and usc agrecment with HFA
substantially in the form of the Data Access and Use Agreement, prior to

allowing such Third-Party Administrator access to any HFA Confidential
Information.

The parties hereby acknowledge and agree that as of the date hereof, Selveme,
Mandelbaum & Mintz, LLP (“SMM”) is providing certain services to
Licensee in connection with its representation of Licensee pertaining to the
administration of the Licenses required for the Service. The parties further-
acknowledge that in the course of administration certain independent
contractors cngaged by SMM (“SMM Independent Contractors™) may have
access to HFA Confidential Information. Licensee hereby represents and
warrants: (a) each of the SMM Independent Contractors with access to HFA
Confidential Information shall exccute a data access and use agreement with
HFA substantially in the form of the Data Access and Use Agreement prior to
accessing any such HFA Confidential Information; (b) the IT infrastructure
through which the SMM Independent Contractors access the HFA
Confidential Information is solely owned and controlled by Licensee and dog¢s
not constitute any part of SMM’s IT infrastructure and will not be accessible
through SMM’s IT infrastructure; and (c) to the extent that Licensee, from
time to time, may seek legal advice from SMM pertaining to the Purpose (as
defined in the Data Access and Use Agreement), Licensee will only disclose
HFA Confidential Information to SMM in the form of individual data records
(rather than aggregated data) and only to the extent necessary to accomplish
the Purpose, and will, prior to such disclosure, instruct SMM in writing to
keep any such HFA Confidential Information confidential on terms at least as
restrictive as those terms applicable to Licensce under the Data Access and
Use Agreement. :

Miscellaneous

Administrative Fee. In addition to the royalties payable hercunder, within five
(5) business days following execution of this Agreement, Licensee shall pay
to HFA a non-refundable administrative fee of Redacted

in consideration of HFA’s administrative expenses in connection
with the publisher opt-out and licensing processes contemplated hereunder.

Guarantee. In consideration of HFA entering into this Agreement, Guarantor
hereby irrevocably agrees to guarantee performance by Licensee of all present
and future dutics and obligations of Licensee pursuant to Subsections 2.2, 2.3,
7.3 and 10.1 hereof. Guarantor agrees that HFA may proceed directly against
Guarantor hereunder without first having to proceed against Licensce with
respect to any such duties and/or obligations. This guarantee in no way
diminishes any other legal or equitable rights that HFA may have with respect
1o the enforcement of the provisions of this Agreement. Notwithstanding the
foregoing, the parties hereto agree that nothing in this Agreement, express or

11
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implied, 1s intended to confer, nor shall anything herein confer on, Guarantor
or any person other than Licensee and its successors or permitted assigns, any
rights or remedies hereunder.

Notices. All notices hereunder shall be in writing and shall be deemed
effective (a) if provided by hand delivery, upon delivery; (b) if provided by
overnight courier, one (1) business day following the date sent; and (o) if
provided by registered or certified mail, return receipt requested, five )
business days following the date mailed, Notices shall be sent to the
following addresses:

If to HFA:
To the address sct forth above. Atin: General Counsel. Fax: 212-922-3299,

Ifto Licensee:

Redacted

Publicity. Neither party shall issue any press release or other publicity
document concerning this Agreement without the prior written consent of the
other party.

Assignment. This Agreement is binding_on the parties and their respective
executors, administrators, legal representatives and successors. Neither party
may assign this Agreement without the written consent of the other party.

Entire Agreement; Amendment. This Agreement represents the entire
understanding of the parties with respect to the subject matter hereof,
supersedes all prior and contemporaneous agreements and understandings of
the parties with respect to the subject matter hereof, and may not be altered or
amended except in a written instrument executed by both parties.

Goveming Law; Jurisdiction. This Agreement shall be governed by, and

construed in accordance with, federal law and/or the laws of the State of New
York (without giving effect to conflicts of law principles thereof), as may be
applicable. With respect to any action or proceeding arising out of this
Agreement, the parties (a) agree that the sole and exclusive venue for such
action or proceeding shall be in a court of appropriate jurisdiction located in
New York County, New York; (2) agree to the appropniateness of, and waive
any objection concerning, the propriety and/or convenience of, proceeding in
such venue; and (3) consent to the personal jurisdiction of such court.




10.8  Severability; Waiver. Ifa court of competent jurisdiction should determinc
that any part of this Agreement is invalid or unenforceable, the remainder of
this Agreement shall remain in full force and effect. Performance of any
obligation required of a party hereunder may be waived only by a written
waiver signed by a duly authorized officer of the other party, which waiver
shall be effective only with respect to the specific obligation described therein.

109 Headings. The titles used in this Agreement are used for convenience only
and are not to be considered in construing or interpreting this Agreement.

10.10 Assistance of Counsel. Each party hereto acknowledges that it has been
represented by its own independent counsel, who has reviewed this
Agreement and discussed the terms herein with his or her respective client
prior to execution.

10.11 Counterparts. This Agreement may be executed in multiple counterparts and
delivery of an executed counterpart may be made by facsimile, each such
counterpart to be considered and accepted as an original, and all such
counterparts together to constitute a single Agreement.

IN WITNESS WHEREOF, HFA, Licensee and, with respect to Subsection 10.2 only,
Guarantor have executed this Agreement as of the Effective Date:

Redacted

THE HARRY FOX AGENCY, INC.

By:
Title:

Redacted

ny-568955 13
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10.8  Severability: Wajver. If 2 court of competent jurisdiction should determine
that any part of this Agreement is invalid or unenforceable, the remainder of
this Agrecmeut shall remnain ia full force and cffect. Performance of any
obligation required of a party hercunder may be waived only by a written
waiver signed by a duly authorized officer of the other patty, which waiver
shall be effective only with respect to the specific obligation described therein.

10.9 Hcadinps. The titles uscd in thix Agrecment are used for convenience only
and are ot to be considered in constriing or interpreting this Agreement,

10.10 Assistance of Counsel. Bach party hercto acknowledges that it has been
represented by its own independent counsel, who has reviewed this
Agrecment and discussed the terms hecein with his or her respective client
prior to execution.

10,11 Counterpards. This Aprcement may be exceuted in multiple counterparts and
delivery of an executed counterpart may be made by facsimile, each such
counterpart to be considercd and accepted as an original, and all such
countesparts together to constitute a single Agrecment.

IN WITNESS WHEREOF, HFA, Licensee and, with respect ta Subsection 10.2 only,
Guarantor have executed this Agreement as of the Effective Datc:

Redacted

THE HARRY [OX AGENCY, INC.

\/

By: )&‘A\hﬂ‘:ﬂht C. Cleacterwtprih

Redacted
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REDACTED :
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10.8  Severpbility; Walver. I a court of competent jurisdiction should determine
that any part of this Agreement js invalid or unenforceable, the remainder of
this Agreement shall remain in full force and effect. Perfonmance of any
obligation required of a party hercunder may be waived only by a written
waiver signed by a duly authorized officer of the other party, which waiver
shall be effective only with respect to the specific obligaion described therein.

109 Headings. The titles used in this Agreement are used for convenience only
and are not t be considered in constring or interpreting this Agreement,

10.10 Assistance of Coungel, Each party hereto acknowledges that ithas been

A represented by its own independent counsel, who has reviewed this
Agreement and discussed the terms hexein with his or her respective client
prior to exccution. :

10.11 Counterparts, This Aprcement may be exccuted in multiple counterparts and
delivery of an exccuted counterpart may be made by facaimile, cach such
counterpart to be considered and accepted as axt original, and all guch
counterparts together to capstitute a single Agreement.

IN WITNESS WHEREOF, HPA, Licensee and, with respect to Subsection 10.2 only,
. Guarantor have executed this Apreement as of the Effective Date:

Redacted

THE HARRY FOX AGENCY, INC.

By
Title:

Redacted
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Exhibit A
HFA Request Format

See attached.
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. Digital Jukebox Music License Request & Output File Layout

Acceptable flie formats are: -
1 ASCN text sither in a defimited of fixed width format (.tety
~

2 Lotus 121 workbookfmrk)
3 MS Excol sproadshest (xls)

Description Type Length’ Declmal Input Option
1__{Manufacturer Number A 6 M
2 {Transaclion Date . N 8 "] M
: 3 __|Manufacturer Request Number N 8 0 M
: 4 {LabelNome A 15 M
5 [ISRC Codo A 15 [¢]
6 _ |Ptaying Time - Minutes {for metching purposes only) N 3 0 M
7__{Playing Time « Seconds {for matching purposes only) N 2 0, M
8 [Antist A 200, M
9 [Song Title A 200 M
10 [AKIA Song Tille A 200 [o]
11_JISWC Code A 11 0o
12 [HFA Song Code A 6 [o)
13 |Song Writer(s) A 200 M
14_|Publisher Name = . A 60 [} * Repeating Group
15 {HFA Publishcr Number A 6 Output
18 |Exact Per Publisher Share N 7 4 input foptionatyOutput sae
17__[Calalog Number ‘A 15 (o]
18 {Album Tille A 200 M
19 |UPC Code A 16 M
20 _[Configuration Code(s) A 2 M
21_|License Type A 1 M
22 lServer Fixation Date N 8 0 M
23 {Rale Code A 1 M
24 [Ratein Cents N 7, 7| M
25 |HFA Licensa Number N 10| Output
26 [|HFA Ucense Status Code #1 A 2| Input/Output tae
27 [HFA Flag for Amended Publisher Data A 1 Output
28 |Publisher Status A 1 Output
29 {Total HFA Represented Share N 7| 4 Ovutput
30 JHFA License Status Code #2 A 2, Qutput
31_IHFA License Status Code #3 A 2 Output
32_ JUser Defined A -30, InputOutput
TYPE:
KEY: A = Alphanumeric Field
N = Numoric Field
LENGTH:  For Alphanumeric fields, represents the maximum number of characters required.
For Numeric fields, represents the maximum number of characters roquired.
DECIMAL: Number of characters after decimal {for numeric fields onty)
INPUT OPTION:
M = Mandatory
O = Optional
*4* Al inputioutput fields should be left blank upon initial license submission, EXCEPT for:
) Field 16 if exact publisher share is known
b} Field 26 which should be populated with the letter R IF the record is a resubmission that has been amended

The Harry Fox Agency, Inc.



g Digital Jukebox Music Electronic License File Field Definitions
™~
Type:
Mandatory (M}
Flold o:non?u‘)) Explanation Examplo
. ——Londitlonal 10
1 [Manufacturer Number M Account number assigned by HFA to M12345
Licensee
2 |Transaction Date M Date electronic license request submitied [Format: YYYYMMDD
to HFA Example: 3/412001
Data Entered: 20010304
3 |Manufacturer Roquest M Unique identifying number (numerical 12345678
Number only) assigned by Licanses for each work
for which a license Is requested
4 [Label Name M The name of tha record label that Eplc
produced the applicable recording
5 [ISRC Code (o] International Standard Recording Code. [USSM1S804780
ISRC code assigned to the recording by
the record label. .
6 {Playing Time - Minutes M The number of minutes in the duration of [Duration = 5 minutes and 52 secands
. . the applicable recording (for matching Data entered: 005
purposes only)
7 |Playing Time ~ Seconds M The number of seconds over the last full |Duration = 5 minutes and 52 seconds
minute In the duration of the applicable  {Data enterod: 52
recording (for matching purposes only)
8 |Artist The name of the artist performing the Beatles
applicable recording
9 {Song Title Title of work for which a License is Yesterday
requested
10 |A/IUA Song Title o] Other names by which the work Is known |Over the Rainbow; Somewhere Over the Rainbow
11 |ISWC Code (o] International Standard Musical Work Example: T-034.524.680-1
. Code. Code assigned to works by the Data Entered: T0345246801
network of ISONSWC Local or Regional
. agencies
+£ |HFA Song Code o] ldentifier assigned by HFA to identify a Example: Y12345
- work uniquely
13 |Songwriter(s) M Name of the composer(s) of the work. Format: [First Name] {Last Name), [First Name), etc
L Example: Michael Ross, Tom Smith
14 |Publisher Name o] Name of publisher owning a share of the |EMI Milis
work,  Additional publishers should
be listed on separate lines using the
same manuvfacturer's requost number
assigned to the work.
15 |HFA Publisher Number [e] Identifier assigned by HFAto identifya |P12345
publisher uniquely. :
16 [Exact per Publisher [e) Percent of song owned by a specific Example: 66.667%
Share lputlisher. -[Data Entered: 066.6670
17 |Catalog Number [¢] The catalog number ol a prior physical 12345-2
product that has been previously
licensed.
18 |Album Title M The title of a prior physical product that  |Parachute
has been previously icensed.
19 |[UPC Code M The UPC code of a prior physical product }706301594728
that has been previously licensed.

The Harry Fox Agency, Inc.




each record company. HFA will send
back this information in the output file,

20'|Configuration Code M Code designating configuration type(s) 4P
applicable.
FX = Inliat Server Fixation Copy
JP = Digital Jukebox Unit Play
PA = Payable Play
PM = Promotional Play
+ [License Type M Classification of ficense type requested. |G
G= Digital
22 [Server Fixation Date M The date the applicable recording was or [Format: YYYYMMDO
is expected to be fixed to the serverfor [Example: 31412001
distribution. Data Entered: 20010304
23 |Rals Code M Code designating type of rate applicable. [N = Negotiated
24 [Rate in Cents M Rate indicated as 3 penny rate. Please [0.005
note; JP and PM always = ¢
25 |HFA Licensa Number Output Number assigned by HFA for each 1010120001
licensa
26 [HFA License Status Code| Input/Output .{Input: Use onlyto designate amended Input: R - indicates this record has been amended and |s
" . record - use code R In field being resubmitted
Output: Code designating reason why |Output: 40 = MISSING MANDATORY FIELD -
request was not ficensable as submitted. MANUFACTURER REQUEST NUMBER
Numerous options available, with options
being added/revised as necessary.
27 [HFA Flag for Amended Qutput Indicates that publisher information Y
Publisher Data submitled by licensee differs on HFA = Flagged so that requestor can note that HFA publisher
database (for HFA ropresented . information differs from that submitted
publishers only)
28 |Publisher Status Output Publisher Status blank :
= Participating HF A publisher
N
= Non-HFA Publisher
D
= HFA Publisher, ficensing direct to License (i.e.: affiiated
with Licensee)
B
= Non Participaling HFA Publisher or Song Blocked by
Publisher .
29 [Total HFA Represented Output Total % of work represented by HFA Exampla: 66.667%
Share Data Entered: 066.6670
30 {HFA License Status Code| Qutput Code designating reason why request 40
#2 was nol licensable as submitted. = MISSING MANDATORY FIELD - MANUFACTURER
Numerous options available, with options {[REQUEST NUMBER
being added/revised as necessary.
31 [HFA License Status Code Output Code designating reason why request 40
#3 was nol licensable as submitled. = MISSING MANDATORY FIELD - MANUFACTURER
Numerous options available, with options |REQUEST NUMBER
being added/ravised as necessary.
32 JUser Defined Input/Output  [This field is reserved for and defined by

The Harry Fox Agency, Inc.




hfé}-\ License Matching/ Edit Validation Status -Codes

MATCHING MISCELLANEOUS

RM REMOVE REQUEST FROM LICENSE REQUEST FILE

RM REMOVE REQUEST FROM LICENSE REQUEST FILE

01 NO MATCH FOUND (FOR OTHER THAN SPECIFICALLY LISTED REJECT CODES)

01 NO MATCH FOUND (FOR OTHER THAN SPECIFI ICALLY LISTED REJECT CODES)

02 DUPLICATE LICENSE REQUEST (1*' PASS - PRELUMINARY SCAN; WITHIN THE CURRENT BATCH)

03 DUPLICATE LICENSE REQUEST (20 PASS, ALREADY LICENSED, PART OF EDIT VALIDATION PROCESS)

RECORD MATCH

10 SONG TITLE NOT FOUND

1t SONG TITLE MATCH ONLY, INSUFFICIENT FOR LICENSE

12 SONG TITLE AND ARTIST MATCH ONLY, INSUFFICIENT FOR LICENSE
13 SONG TITLE AND ALBUM MATCH ONLY, INSUFFICIENT FOR LICENSE

14 SONG TITLE AND CATALOGUE / UPC # MATCH ONLY, INSUFFICIENT FOR LICENSE

RECORD EDIT VALIDATION
20 SONG TITLE AND SONG CODE GIVEN DO NOT MATCHED

2

-

OUPUCATE LICENSE REQUEST NUMBER
22 INVALID ISRC CODE
23 INVALID UPC CODE

2:

&

INVALID CONFIGURATION COOE

2

w

INVALID LICENSE TYPE

26 LICENSE TYPE AND CONFIGURATION CONFLICT

27 INVALID FIXATION DATE

28 INVALID RATE

23 NO RECORDED CONTROLLED COMPOSITION RATE RECORDED FOR PUBLISHER

30 INVALID PLAYTIME

MISSING MATCHING DATA ELEMENTS (INCLUDING MANDATORY AND CONDITIONAL FIELDS)
40  MISSING MANDATORY FIELD - MANUFACTURER REQUEST NUMBER
41 MISSING MANDATORY FIELD - LABEL NAME

42 MISSING MANDATORY FICLD - ISRC CODE

43 MISSING MANDATORY FIELD - PLAYTIME

The Horry Fox Agency, Inc.
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44

45

46

a7

43

49

50

51

52

MISSING MANDATORY FIELD - ARTIST

MISSING MANDATORY FIELD - SONG TITLE

MISSING MANDATORY FIELD - CONFIGURATION COoDE

MISSING MANDATORY FIELD - LICENSE TYPE

MISSING MANDATORY FIELD - SERVER FIXATION DATE

MISSING MANDATORY FIELD - RATE

MISSING CONDITIONAL FIELDS

MISSING IDENTIFIER - SUCH AS ISRC/ CATALOGUE NUMBER / UPC

MISSING MANDATORY FIELD - WRITER

70
7
72
75
76
“77
78

9

PENDING SONG

SONG INFORMATION SENT TO PUBLISHER FOR VERIFICATION
PUBUISHER DESIGNATED ON REQUEST DOES NOT CLAIM THIS SONG
PUBLISHER LICENSED DIRECTLY
HFA CANNOT PROCESS LICENSE REQUEST WITH INFORMATION AS PROVIDED
MULTIPLE SONGS REQUESTED (MEDLEY); LICENSEE MUST RESUBMIT EACH SONG SEPARATELY
SONG INFORMATION SENT TO PUBLISHER FOR LICENSING APPROVAL
PUBUISHER DIO NOT APPROVE SONG FOR L[CENSING‘

HFA PUBLISHER, PENDING UPDATED CONTACT INFORMATION

81
82
82
84
85
88
8A
o1
92
93
o
95

98

PUBLISHER EDIT VALIDATION

PUBUSHER NOT REPRESENTED BY HARRY FOX AGENCY

PUBUSHER UNKNOWN

PUBLISHER DID NOT OPT-IN TO AGREEMENT

LICENSE REQUEST ON HOLD PENDING PUBLISHERS APPROVAL

SONG OWNED BY LICENSEE'S PUBLISHING BRANCH; TO BE LICENSED DIRECT
SONG SPECIFIC BLOCK PER PUBLISHER'S INSTRUCTIONS

PUBLISHER NOT REPRESENTED 8Y HFA - TERM 3.5 RESEARCH IN PROGRESS
ORIGINAL VERSION OF SONG IS IN THE PUSLIC DOMAIN IN THE USA
PUBLISHER QWNERSHIP NOT YET VERIFIED

SONG PLACED ON HOLD FOR LICENSING BY PUBLISHER

SONG HAS RESTRICTIONS: REQUIRES PUBLISHER APPROVAL

OLD DERIVATIVE VERSION OF SONG, CURRENT PUBLISHER UNKNOWN

UNABLE TO LICENSE FOR MECHANICAL USAGE

The Harry Fox Agency. Inc.




Exhibit B
HFA Reporting Format

See attached.
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Digital Jukebox Music Electronic Royalty Report File Layout

Acceplabla Data Formats:

1 MS Access dalsbase
2 MS Excol Spreadsheets (with proper headings)

3 Aat Fle (foflow the a loyout below)

FILE HEADER (Control Portion for File Transfer)

Line Count 15 3 Numbes Yes Numbet of kines of data i fie; used as 321458
control 1o vesify complela and accurate fle
copy was recelved.
FILE BODY
Fleld Name Flcld | Decimal| Fleld | Fleld Option Fleld Description/tegend Example
Length™ | Places | Format
1 [Manutacturer Number 3 Text Mandatory  |Accourt number assigned by HFA to M12345
Licensee
2 |Transaction Date a [} Number Mandatory |Date electronic royally report submitted to 20010304 (XV4/2001)
HFA. Format YYYYMMODD
3 |Royalty Reporting Period [} Text Mandatory  [Length of period in number of months (left 2| 030601 (Le., quarterty
dhights), ending month (middie 2 digis), year | reporting perlod, ending
. (right 2 dighs) the 6th month of 2001.)
4 |HFA License Number 1?2 Text Mandatory  [HFA Licenss Number 1010810541
5 {ISRC 15 Text Condi Stangard R ding Code. USEMI9700174
ERher the ISRC Code o¢ the UPC Codo
must be submitted.
6 JuPC 18 Text Conditionx™ |UPC Code. Einer te ISRC Code or the 706301594728
UPC Code must be submitted.
7 [Configuration Code 2 Text Ma y [Coce the speciic format o medium FX.JP, PAPM
Ncensed.
FX » Inliiat Server Fialion
JP = Digital Jukebox Und Play
PA = Payabtla Play
PM = Promotional Play
& |HFA Song Tille 30 Text Mandatory | Tiie of work being kcensed. HAPPY DAY
9 |Manufacturer Request 15 Text Optionat Unique idertifying number (numerical only) 54324
Numb: [assianed by Licensee for each work for
R which a ficense Is requested.
10 [Sales Channel 5 Text Mandatory  [Please repeat configuration code reported in FX, 4P, PA, PM
Field #7.
11 [Units (For Period) 9 0 Number | Mandatory  JApplicable number of Server Fixations, FX =1, JP = 1000,
Dighal Jukebox Flays, Payable Ptays or PA =990, PM = 10
Promotionat Plays undet Ecense number
reported in Field #4 above.
12 [Units (To Date) [} o Number Oplional Applicable TUmbet Of Server Foations, FX=1,JP = 3250,
DigRal Jukebox Ptays, Payable Plays or PA = 2125, PM =125
Promotional Plays under license number
raported bn Fickd #4 above.
13| Net Royaity Rate 5 8 A Y HFA C: Publisher Share FX =0.068,JP =0,
Repr Per X Appli PA=0.004, PM=0
(Agreed upon Rate for tha Configuration(s) -
listed in Field #7 (le: £X = 80% x .05 =
1068, PA = 80% x .005 = .004) Please note:
JP and PM atways =0
14 |Total Royaity Amount {For n 8 Numeric | Mandatory  |Number of Server Fixations or Payable FX = 0.068,JP =0,
Period) Plays (25 applicable) In Field 11 X Net PA=3.960,PM=0
Royalty Rate determined In Ficld #13 (ic: FX
= 068 for the Initial Server Fbxation, PA =
3.08 for 990 Payable Plays)
15 {Total Royaity Amount (To 1" L] Numeric Optionat Number of Sefvef Fixations or Payable FX=0.063,JP=20,
Date) Prays (as apphicabls) inFicld 12 X Net PA=1250,PM=0
Royatty Rate determined in Field #13 (FX =
0.68 for the Inktat Server Fixation, PA =
12.50 for 3125 Payable Plays)
16 |0istribution Scrvice(s) 30 Text Optional Service through which the und was MATT'S BAR
manufactured or service through which
jukebox plays were mada

Note: Please use UPPERCASE for o/l dta entiies.

*+ Any characiers or digits exceeding these per field maximums will be truncated.
Conditional* = Either the ISRC Code or UPC Code must be submitied.
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Exhibit C

Security Features of the Service

In order to deter unauthorized access of licensed music content, Licensee shall include
several built-in layers of security for the Service. Specifically:

o All client-server communications and downloads utilize 128-bit SSL-encryption and
a proprietary HTTP-based messaging protocol.

o All jukebox client requests include their network card’s unmodifiable MAC address
which is manually registered with the central network when built at Licensee factory.
Client requests which lack a valid and recognizable MAC address are reported and all
requests from that location are denied.

o All MP3 music files are encrypted using symmetric 56-bit DES encryption which
uses song-specific 64-bit keys. These song-specific keys are themselves encrypted
and stored separately from their respective MP3 musi¢ ﬁles

o Each song-specific key is itself encrypted using one of 10 different custom
scrambling algorithms. The descrambled key is never transmitted or saved to disk it
exists only in the RAM of the jukebox cllcnt during song playback.

o On the all-digital model the dccrypted MP3 file exists only during song playback,
after which time it is xmmedlately wiped from the hard drive. On the hybnd model the
decrypted MP3 file is written to limited capacity DRAM which is immediately
overwritten by subsequent requests.

o The all-digital jukebox can be remotely deactivated via the server by an AMi system
administrator. This will be done if subscription payments are not made or if a jukebox
is reported missing.

o To guard against unauthorized usc the all-digital model is programmed to stop
playing songs if it fails to contact and authenticate itself to the central music servers
after some designated period of time. :

Live client-server requests, such as song downloads, can only be made from jukebox clicnts
that have a centrally registered network MAC address and have a valid account status.
Continued operation of the all-digital jukebox requires both a valid account status (i.e. up-to-
date royalty payments) as well as successful periodic conncctions to the central servers.
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Exhibit D

Examiner NDA
[DATE]

[ADDRESSEE]
[LICENSEE]
[ADDRESS]
[ADDRESS]

Re:  Royalty Examination of LICENSEE (EXAM PERIOD)

To Whom It May Concern:

We have been requested by The Harry Fox Agency, Inc. (“HFA”) to examine,
commencing on DATE, the books and records of LICENSEE for the period EXAM
PERIOD in connection with LICENSEE’S royalty reports and payments to HFA-
affiliated publishers.

We agree that, except as authorized in writing by LICENSEE, we will not disclose to
anyone other than HFA, its officers and employees, legal counsel, and Participating
Publisher-Principals, any information that we obtain from our examination of
LICENSEE's books and records; provided, however, that we may disclose such
information in the context of a legal action or proceeding, and further provided that it

- is understood that HFA and its affiliated publishers may disclose such information as
they deem appropriate.

Sincerely,

[AUTHORIZED EXAMINER]
on behalf of [EXAMINER'S FIRM]

ny-568955 17



Exhibit E

See attached Data Access and Use Agreement.
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Execution Copy

Data Access and Use Agrecment

This Data Access and Use Agreement (“Agreement”) is entered into as of May 20, 2004, by and between The
Harry Fox Agency, Inc., a New York corporation, having its principal place of business at 711 Third Avenue,

New York, New York (“HFA”) and .
(“Recipient”). Redacted

WHEREAS, Recipient (also referred to at times herein as “Licensec™), HFA, and, solely with respect to
certain limited obligations, Redacted »a Delaware corporation, have entered, or expect to
enter, into that certain Digital Jukebox Service Licensing Agreement, dated as of May 20, 2004 (the “License
Agreement”), pursuant to which HFA has granted, or will grant, limited rights to certain copyrighted musical
compositions (each, a “Musical Werk™) in connection with the operation of Licensee’s digital jukebox
service; and

WHEREAS, Recipient seeks to access and use certain HFA Confidential Information (defined in Section 1
below) as necessary to obtain and administer the licenses issued under the License Agreement (each, a
“License™), and as otherwise may be necessary to comply with Licensee’s obligations under the License
Agreement (collectively, the “Purpose™), and HFA has agreed to allow Recipient such limited access to and
use of the HFA Confidential Information solely as necessary to accomplish the Purpose;

NOW THEREFORE, in consideration of the premises of and the mutual promises, covenants and agreements
contained in this Agreement, HFA and Recipient agree as follows:

1. HFA Confidential Information,

“HFA Confidential Information” means any and all information and material disclosed by HFA to Recipient
in connection with this Agreement and/or the License Agreement or obtained by Recipient from HFA in
connection with this Agreement and/or the License Agreement (whether in writing, or in oral, graphic
electronic or any other form) that is proprietary and/or is intended by HFA to remain confidential relating to
HFA'’s business and its databases, products, services, business strategies, capabilities or business affairs,
including without limitation, all data and information related to the Musical Works and ownership thereof
and/or HFA’s publisher-principals. :

2. Non-Disclosure and Limited Use.

Recipient covenants (a) to hold all HFA Confidential Information in strict confidence, (b) that it shall disclose
(or permit access to) the HFA Confidential Information solely to (or by) its employees, if any; who need to
know or access such HFA Confidential Information to accomplish the Purpose, and who are bound by
nondisclosure and use restrictions and obligations comparable to and at least as restrictive to those set forth
herein, and (c) that it shall not disclosc to any third pary, including any agent, contractor, consultant or other
party, or permit any such party to access, the HFA Confidential Information, unless and until such party has
entered into a written agreement with HFA in form and substance of this Agreement goveming the
nondisclosure and use of the HFA Confidential Information. Recipient further covenants that it shall (y) use
HFA Confidential Information solely as necessary to accomplish the Purpose, and () not extract, aggregate,
derive or copy any HFA Confidential Information, whether by bulk transfer or through individual data query
and response, for use or incorporation in any database, unless the sole purpose of such use or incorporation is
to accomplish the Purpose. Recipient agrees to notify HFA immediately upon obtaining any information
regarding unauthorized disclosure or access to the HFA Confidential Information.

Notwithstanding the disclosure and use restrictions in this Section 2, Recipient may disclose HFA Confidential
Information (i) that is independently derived or acquired from a party not subject to a duty of confidentiality to
HFA, or (ii) 1o the extent required to respond to the request of a court of competent jurisdiction, provided that
upon receiving any such request and to the extent that it may do so without violating any law, Recipient prior
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to such disclosure advises HFA of such request in order that HFA may take such action as it decms appropriate
to protect the HFA Confidential Information. During the Term (defined in Section 5 below) and for a period
of three (3) years following the termination or expiration of this Agreement, Recipient agrees to permit HFA to
inspect, on a semi-annual basis, during regular business hours and upon reasonable prior notice, the point or
points at which the HFA Confidential Information is (or was) used in Recipient’s facilities, if any, and to
furnish whatever assistance is reasonably necessary to permit HFA to determine whether Recipient, mcludmg

its employees, agents, subcontractors, independent contractors, consultants or other parties, if any, are in
compliance with this Agreement.

3. Ownership.

Recipient acknowledges and agrees that all right, title and interest in and to the HFA Confidential Information
(including all copies, extracts and portions thereof) is and shall remain the sole property of HFA. Recipient
does not acquire (by license or otherwise, whether express or implied) any intellectual property rights or other
rights under this Agreement or any disclosure or access hereunder, except the limited right to use such HFA
Confidcntial Information in strict accordance with the express provisions of this Agreement. All rights relating
to the HFA Confidential Information that are not expressly granted hereunder to Recipient are reserved and
retained by HFA.

4. No Warranty; Limitation of Liability.

EXCEPT AS OTHERWISE MAY BE EXPRESSLY SET FORTH IN THE LICENSE AGREEMENT WITH

RESPECT TO LICENSEE, HFA MAKES NO REPRESENTATIONS OR WARRANTIES OF ANY KIND,
WHETHER EXPRESS OR IMPLIED, WITH RESPECT TO THE HFA CONFIDENTIAL INFORMATION
OR ANY USE THEREOF, AND THE HFA CONFIDENTIAL INFORMATION IS PROVIDED ON AN “AS
IS” BASIS. EXCEPT AS OTHERWISE MAY BE EXPRESSLY SET FORTH IN THE LICENSE
AGREEMENT WITH RESPECT TO LICENSEE, HFA HEREBY EXPRESSLY DISCLAIMS ALL SUCH
WARRANTIES, INCLUDING, BUT NOT LIMITED TO, CORRECTNESS, COMPLETENESS, -
CURRENTNESS, MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OF THE HFA
CONFIDENTIAL INFORMATION OR OF THE MEDIA ON WHICH THE DATA 1S PROVIDED AND
SHALL NOT BE LIABLE FOR SPECIAL, INDIRECT, INCIDENTAL OR. CONSEQUENTIAL DAMAGES
ARISING OUT OF OR CAUSED, IN WHOLE OR IN PART, BY HFA’S NEGLIGENT ACTS OR
OMISSIONS IN PROCURING, COMPILING, COLLECTING, INTERPRETING, REPORTING,
COMMUNICATING OR DELIVERING THE HFA CONFIDENTIAL INFORMATION OR IN
OTHERWISE PERFORMING ITS OBLIGATIONS UNDER THIS AGREEMENT, EVEN IF HFA'HAS
BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR DAMAGE.

5. Term; Termination.

This Agreement will continue for the term of the License Agreement (including any agreed extensions thereof)
(the “Term”), unless otherwise terminated by HFA in accordance herewith. HFA may terminate this
Apgreement at any time upon written notice, and shall have no further obligations to disclose to or permit access
by Recipient to any HFA Confidential Information; and provided, however, that each party’s rights and
obligations shall otherwisc survive the termination or expiration of this Agreement.

6. Purging of HFA Confidential Information.

Promptly following any expiration or termination of this Agreement, Recipient shall purge and destroy any and
all records and copies of HFA Confidential Information from any Recipient databases and other systems under
Recipient’s direct or indirect control, and any other media on which any HFA Confidential Information may
have been provided, together with all copies thereof, whether in printed or machine readable form; provided,
however, that Recipient may retain any records and copies of HFA Confidential Information solely to the
extent and for the period necessary to permit Licensee to fulfill any further obligations under the License
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7. Assistance of Counsel.

Each party hereto acknowledges that it has been afforded the opportunity to be represented by its own
independent counsel for purposes of reviewing this Agreement and discussing its terms prior to execution.

8. Specific Performance.

Recipient acknowledges that a breach of Recipient’s obligations in Sections 2 and/or 6 of this
Agreement may result in irreparable harm, the extent of which it would be difficult to ascertain, and
therefore agrees that HFA shall be entitled to scek immediate injunctive reljef to enforce any such
obligation in addition to any other legal remedy to which HFA might be entitled.

9. Miscellancous.

This Agreement (combined with the License Agreement, if the Recipient is the Licensec) constitutes the entire
agreement between the parties concerning the subject matter hereof and supersedes all prior or
contemporaneous representations, discussions, proposals, negotiations, conditions, communications and
agreements, whether oral or written, between the partics relating to the subject matter hereof, No amendment,
modification or waiver of any provision of this Agreement shall be effective unless in writing and signed by
duly authorized signatories of both parties. The waiver by either party of a breach of or a default under any
provision of this Agreement shall not be construed as a waiver of any subsequent breach of or default under the

The partics hévc executed this Data Access and Use Agreement as of the date first above written:

THE HARRY FOX AGENCY, INC.

Recipient

By: By:
Name: Name:
Title: Title:
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Agreement, including without limitation, Licensee’s accounting and royalty and security compliance
obligations under Sections 2 and 6 of the License Agrecment, alter which period such records and copics shall
be purged and destroyed as described in this Section 6. Notwi thstanding, the foregoing, Recipient is not
required to purie and destroy any HFA Confidential Information to the cxtent such HFA Confidential
Information was independently derived or ncquired from a party not subject to a duty of confidentiality to
HFA,

7. Assistance of Counsel,

Each party hercto acknowledges that it has been afforded the opportunity to be represented by its own
indcpendent counsel for purposes of reviewing this Agrecment and discussing its terms prior to execution.

8. Specific Perforinunce,

Recipient acknowledges that a breach of Recipient®s obligations in Sections 2 and/or 6 of this
Agrecment may result in ireparable hann, the extent of which it would be difficult to ascertain, and
therefore agrees that HFA shall be entitled to seek immediate injunctive relicf to enforce any such
obligation in addition to any other legul remedy to which HEA might be entitled,

9. Miscellaneouy,

This Agreement (combined with the License Agreement, if the Reciplent is the Licénsee) constitules the entire
agreement between the parties conceming the subject matter hereof and supersedes all prior or
contemporancous representations, discussions, proposals, negotiations, conditions, communications and
agreements, whether otal or written, between the parties relating to the subject matier hereof. No amendment,

" modification or waiver of any provision of this Agreement shall be cftective unless in writing and signed by
duly authorized signatories of both parties. The waiver hy cither party of a breach of or a default under any
provision of this Agreement shall not be construed us a waiver of any subsequent breach of or default under the
same or any other provision of this Agreement, nor shall any delay or omission on the part of either party to”
exercisc or avail itself of any right or remmedy that it has or.may have hercunder operate as a waiver of any right
or remedy. This Agrecment shall be goveined by and construed in accordance with the laws of the State of
New Yark, without refercnce to its conflicts of laws provisions. ‘This Agreement and the rights nnd obligations
hercunder may not be assigned or delegated by Recipient, in whole or paxt, whether voluntarily, by opcration
of law, change of contro) or atherwise, without the prior wrilten conscnt of HFA. Subjeet to the foregoing, this
Agreemaent shall be binding upon and inure to the benetit of the parties aud their respective successors and
permitted assigns. In the cvent that any of the provisions of this Agrecuient shall be held by a coutt or other
tribunal of competent jurisdiction to be invalid or unen forceable, the remnainiag portions hereol shall remain in
full force and effect and such provision shall be enforced to the maximum extent possible so as 1o effect the
intent of the parties and shall be refonned to the extent nevessary to make such provision valid and
enforceable. The parties are independent contractors, and neither party shall have any anthority of any kind to
bind the other party in any respect whatseeyer.,

The partics have executed this Data Access and Use Agrecment as of the date first above written:

THE HARRY FOX AGENCY, INC. —_———

%L Reeipient
B:r-‘_' _é s L T . By:

Naini

Tit

: J ““1%6‘-'*4. C., CaAvruaset. Name:
SV % %:.N.,.‘ ot Title:
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inehiding without limitation, Licensee’s accoumting and xo.yahy m}d pecurity compliance
obligations under Sectiong 2 and 6 of the License Agreement, after which period nuchxeccu'ds snd eaples shall
be purged amd destroyed as described in this Sectlon 6. Notwithstanding the foregoing, Recipient isnot
required to purge and destroy any HFA Confidential Tnformation to the extant such HFA Confideatial

Information was independently derived ot acquired from a party not gubject to a dury of confidentiality to
HFA.

7. Assistance of Counscel.

RBach party hereto acknowledges that it has been afforded the opportunity to be reprosented by its own
independent covusel for purposcs of reviewing thia Agreement and discussing its teoms prior to execution.

8, Specific Performance.

Reciplent acknowledges that 2 breach of Reciplent™s obligations in Sections 2 and/or 6 of this
Agreement 1pay result in frreparable harm, the extent of which it wonld be diffionit to ascertain, and
therefore agrees that HFA shall be entided to ‘seck immedinte injunctive relief to enfarce any such
oblipation in addition to any other legal remedy to which HFA might be entitled.

9. Miscellaneous.

This Agreement (conobined with tho Ticenss Agrccment, if the Recipient is the Licensce) constitutes the entire
agreemznt between the parties conceming the subject matter hereofand supersedes all pdor or
contemporaneous representstions, discussions, proposals, negotiations, conditions, commnmications and
agreements, whether orzl ¢or written, botween the partics releting to the subject matter hereof, No mpendment,
modification or waiver of amy provisien of this Agrecment shall be effective unless in writing and signed by
Auly anthorized signatoties. of both parties. The walver by eifher pasty of a breach of or a default under soy
provision of this Agrecment shall not be construed. a5 a waiver of any subsequent bireach of oz defaltunder the
sarpe ot any othex provision of this Agreemeont, nor shall any delay or orpission on the part of eifher party to
exercige or avail itself of any right or remedy that it has or muy have hereunder operate as a walver of any right
or remedy. This Agreoment shall be govemed by and constmed in accordance with the Jaws of the State of
New Yok, without reference to its conflicts of laws provisions. This Agrecment and the right and cblgations
Derevnder may not be assigned of dolegated by Recipiets, in wholc or part, whether voluntarily, by operation
of Iaw, change of control or otherwits, without the priox written consent of HFA. Subjectto the foregoing, this
Agreement shall be binding upon and inure to the bepsfit of the partics and their respectiva successors and
permitted assigna. In the event that any of the provisions of this Agreernert shall be held by a court or other

e, the remaining portions hercof ghall yerpain in

intent of the perties 2nd shall be reformed to the extent neceasary to taake such provision valid and
enforceable. The partics ars indopendept contraciorns, and neithet party sball have any anthority of any kind to
bind the other party in any respect whatsoever.

The parties have executed this Data Access and Usc Agroement as of the date first above written:

THE HARRY FOX AGENCY, INC,

By:

Naxe: Redacted
Talc:
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RINGTONE SERVICE
LICENSING AGREEMENT

This agreement (“Agreement™) is entered into as of April 21, 2004 ("Effective Daté")

by and between ("Licensee"), a California corporation with an office at

: Redacted REDACTED »and The
Harry Fox Agency, Inc. ("HFA™), a New York corporation with an office at 711

Third Avenue, New York, NY 10017.

WHEREAS, Licensee owns and operates a service pursuant to which excerpts of

“copyrighted musical compositions ("Musical Works") in the form of Ringtones (as
below defined) are digitally reproduced on a central computer server or servers,
which Ringtones are subsequently transmitted from such servers and downloaded to
Covered Devices (as below defined) ("Service™); and

WHEREAS, in order to operate the Service, Licensee seeks licenses to make Server
Fixations (as below defined) and reproduce and distribute Ringtones of Musical
Works that are owned and/or controlled by publisher-principals affiliated with HFA
("Publisher-Principals"); and

WHEREAS, HFA is prepared to issue such licenses to the extent it is authorized to do
so by such Publisher-Principals; ,

NOW, THEREFORE, in consideration of the promises contained in this Agreement
and for other good and valuable consideration, the adequacy and sufficiency of which
are hereby acknowledged, the parties hereto agree as follows:

1. Licensing

1.1 Pursuant to the terms of this Agreement, and as more particularly described
herein, upon receipt of appropriate license requests ("License Requests") from
Licensee, HFA shall, to the extent authorized by particular Publisher-
Principals, issue on behalf of such Publisher-Principals nonexclusive licenses
("Licenses") to reproduce and distribute Ringtones of Musical Works owned
and/or controlled by such Publisher-Principals ("Licensed Works™) for use on
Licensee's Service in accordance with the terms of this Agreement. The
license authority contemplated hereunder and granted pursuant to any License

. issued hereunder shall inctude and is limited to: (a) the digital reproduction of
Ringtones of Licensed Works on a central computer server or servers owned
and/or controlled by Licensee and located in the United States (including its
territories and possessions and the Commonwealth of Puerto Rico
(collectively, the "United States™) ("Servers"), solely for use in connection
with the Service ("Server Fixations"); (b) the digital transmission of Ringtones
of Licensed Works from such Servers for storage on Covered Devices, solely
“for use in connection with the Service; (c) the reproduction of Ringtones of
Licensed Works on Covered Devices, solely for use in connection with the
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Service ("Ringtone Deliveries"); and (d) the offering of Promotional
Ringtones (as below defined) of Licensed Works, solely for use in connection
with the Service. The license authority under any License issued hereunder is
limited to and granted solely with respect to (x) the copyright interests of the
individual Participating Publisher-Principal(s) on whose behalf the License is
issued by HFA; and (y) if the Ringtone is a Pre-Recorded Ringtone (as below
defined), the particular individual sound recording of the individual Licensed
Work from which the excerpt embodied in the Ringtone was derived.

For purposes of this Agreement:

A “Ringtone” is an excerpt, not to exceed thirty (30) seconds, of a musical
composition that is embodied in either (i) a digital file containing codes
representing and capable of being rendered into audio and played back as
musical notes constituting the work’s melody in either monophonic or
polyphonic form (“Phonic Ringtone), or (ii) a digital file representing an
excerpt of no more than thirty (30) seconds of a sound recording of the
composition (“Pre-Recorded Ringtone™); in both cases, that is intended to be
digitally transmitted to and stored in an end user’s Covered Device and played
by such intended destination Covered Device whenever the Covered Device
activates its ringing or alert function indicating the arrival of a call, message
or other notification received by the Covered Device, and is designed to be
played by such Covered Device without any other distribution or
transmission.

A “Covered Device” shall mean a mobile telephone, pager or other portable

- communications device with a telephonic or messaging function that operates

on a wireless communications network regulated by the U.S. Federal
Communications Commission pursuant to its rules governing commercial
mobile radio services.

A “Promotional Ringtone” shall mean a digital transmission of a Ringtone in )
streamed form madc available to a prospective purchaser free of charge and
solely for the purpose of promoting the sale of the Ringtonc, and that does not
result in a reproduction of any part or all of the Ringtone that is accessible
except by such prospective purchaser for an intended one-time promotional
playback through the operation of a Covered Device or other device.

The authority of HFA to issue Licenses for any individual Musical Work on
behalf of any one or more Publisher-Principals is subject to the approval of
the relevant Publisher-Principal(s). Before commencing to issue licenses
hereunder, HFA shall for a period of time (the “Opt-In Period”) offer to its
Publisher-Principals the opportunity to agree to make their Musical Works
available for licensing under this Agreecment by notifying HFA of their desire
to opt in to the Agreement. Notwithstanding the decision to opt in by any
individual Publisher-Principal, thereby rendering such Publisher-Principal a
"Participating Publisher-Principal,” if such Participating Publisher-Principal at
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- any time requests that HFA not issue Licenses on its behalf (either with

respect to a particular Musical Work or in general), HFA will honor that
request; provided, however, that any Licenses validly issued by HFA prior to
the receipt of such a request shall remain in effect until the Term (as below
defined) of this Agreement expires. :

Following execution of this Agreement and conclusion of the Opt-In Period,
Licensee may begin submitting License Requests in electronic form in
accordance with the format specified in Exhibit A (as such format may be
modified from time to time by HFA upon reasonable notice to Liccnsee)
(“Request Format™), which License Requests shall be duly processed by HFA.
Without limitation, Licensee shall include in each License Request to the
extent required by the Request Format (a) the title of the Musical Work for
which a License is being requested; (b) the writer(s) of the Musical Work; (c)
the publisher(s) of the Musical Work; and (d) whether the Ringtone is to be
licensed in the form of a Phonic Ringtone and/or a Pre-Recorded Ringtone;
and, if the Ringtone is a Pre-Recorded Ringtone, (¢) the name of the record
company that produced the sound recording embodied in the Ringtone; () the
name of the artist performing such sound recording; (g) the ISRC number for
such sound recording; (h) the total playing time of such sound recording in its
complete form, expressed in minutes and seconds; (i) the title of an album for
which such sound recording has been previously licensed; and (j) such other
information as may be required by HFA’s Request Format.

HFA shall from time to time provide to Licensee an electronic file specifying
the Licenses issued under this Agreement (each such report a “Confirmation
Report”). To aid Licensee in the calculation of royalties, with respect to each
License, such Confirmation Report shall include, inter alia, the total
percentage ownership share of the Participating Publisher-Principal(s) on
whose behalf the License has been issued.

For the avoidance of doubt, and without limitation, the Licenses granted

‘hereunder do not extend to or cover: (a) any right of public performance; (b)

any copyrights or other rights in sound recordings; (c) any rights to
synchronize musical works with visual images resulting in audiovisual works;
(d) any print, display or karaoke rights; (€) any adaptation (derivative work)
rights; (f) any merchandising rights; (g) any use of a musical work {whether or
not embodied in a sound recording) for a marketing campaign, product tie-in,
game or contest or otherwise to advertise, promote or cross-promote any
product or'service; or (h) any use of the title of a musical work, or the name or
likeness of any writer, publisher or artist associated with a musical work,
except for identification purposes as described in Section 4.

The licensc authority contemplated by this Agreement and granted pursuant to
any License issued hereunder is limited to Licensee and may not be
sublicensed, assigned or otherwise transferred by Licensee except to the
extent expressly permitted hereunder.
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Reporting and Payment of Royalties

Licensee shall account and pay royalties to HFA quarterly, within forty-five

(45) days after the end of each calendar quarter, on the basis of (a) the initial
Server Fixation of a particular individual Phonic Ringtone or Pre-Recorded
Ringtone of a Licensed Work made on any Server (but not any subsequent
Server Fixation of the identical Phonic Ringtone or Pre-Recorded Ringtone
made on the same or any other Server) (“Initial Server Fixation); and (b)
each Ringtone Delivery in the form of a Phonic Ringtone (“Phonic Ringtone
Delivery”) or Pre-Recorded Ringtone (“Pre-Recorded Ringtone Delivery”).
Licensee shall provide its quarterly statements (“Statements™) in electronic
form in accordance with the format specified in Exhibit B (as such format
may be modified from time to time by HFA upon reasonable notice to
Licensee) (“Reporting Format™). With respect to each quarterly reporting
period, for each License, Licensce shall include in its Statement (t) the HFA .
License number; (u) whether an Initial Server Fixation was made; (v) the total
number of Phonic Ringtone Deliveries and/or total number of Pre-Recorded
Ringtone Deliverics, as the case may be; (w) the particular retail outlet
through which each Ringtone Delivery was made; (x) the royalty amount
being paid for the Initial Server Fixation; (y) the total royalty amount being
paid for the Phonic Ringtone Deliveries and/or Pre-Recorded Ringtone
Deliveries; and (z) such other information as may be required by HFA’s
Reporting Format. Interest on late payments shall be payable to HFA at the
rate of prime plus two percent (2%) calculated from the date the royalties
were due to be paid under the applicable reporting period to the date of
ultimate payment to HFA.

For each Initial Server Fixation, the royalty shall be Redacted

(a) For each Phonic Ringtone Delivery, the royalty shall be Redacted :
provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work. (b) For
each Pre-Recorded Ringtone Delivery, the royalty shall be Redacted ;
provided, however, that this amount shall be proportionately reduced to the
cextent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of thc Work.
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Term

The term of this Agreement shall commence as of the Effective Date and
terminate on December 31, 2006 (the “Term”). If Licensee wishes to renew
this Agreement for an additional two (2) year term, it shall notify HFA of such
desire not later than a date six (6) months prior to the end of the Term. Such
notification shall include proposed terms for any such renewal. Any renewal
shall be subject to the approval of individual Publisher-Principals as described
in Subsection 1.2, and HFA reserves the right to propose changes to
administrative and other aspects of the Agreement as it deems appropriate.

Writer/Publisher Credit

Licensee shall, to the extent commercially reasonable, include in any graphics
and/or imagery displayed in connection with the play of any Ringtone of a
Licensed Work written credit in legible form setting forth the names of the
writer(s) and publisher(s) of such Licensed Work.

Security

In connéction with the use of any Licensed Work, Licensee shall implement
and maintain copy protection and digital rights management technology and
systems, including software and/or hardware functional limitations
(collectively, “Security Systems”) with respect to all aspects of the Service,
including without limitation its Servers and operating systems, that (a) are
designed to prevent unauthorized reproduction and distributior of the
Licensed Work, in the form of Ringtones or otherwise; (b) are sufficient to
track and enforce the use limitations contemplated by this Agreement; and (c)

" meet or exceed current industry standards as they exist from time to time for

the licensed delivery of music via digital transmission and its reproduction on
devices including, without limitation, Covered Devices.

In the event it becomes aware of a breach of Licensee’s Security Systems
(“Security Breach”), whether through its own monitoring efforts, upon being
advised by another party (including HFA) or otherwise, Licensee shall use its
best efforts to resolve the Security Breach and restore the full integrity of its
Security Systems as quickly as possible. Ifa solution to the Security Breach
is not immediately available (i.e., cannot be implemented within twenty-four
(24) hours from the time Licensec becomcs aware of the Security Breach),
Licensee shall (a) promptly notify HFA of the Security Breach in writing
(unless Licensee learned of the breach from HFA); and (b) cease all further
digital transmission and/or reproduction of Licensed Works to the extent such
activities are orcould possibly be affected by the Security Breach, pending
full resolution of the Security Breach. In such a case, Licensee (x) shall keep
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HFA reasonably apprised of the status of its efforts to resolve the Security
Breach; and (y) shall not resume the activities that were suspended pursuant to
this Subsection 5.2 until the full integrity of its Security Systems has been
restored. :

To the extent Licensee employs third-party technology in order to operate,
Licensee shall use its best cfforts to maintain and upgrade such technology by -
(a) diligently monitoring any third-party notifications of bug-fixes, security
holes and functionality improvements; and (b) obtaining any available

- upgrades and bug-fixes, and installing, testing and distributing such upgrades

and bug-fixes as necessary so as to maintain the integrity of its Security
Systems.

Licensee shall use its best efforts to prevent any unauthorized digital
transmissions and reproductions of Musical Works by operators and users of
the Service and/or in any facility, on any device (including Covered Devices),
or by any person under the supervision and/or control of Licensee.

Royalty and Security Compliance

Notwithstanding, without limiting and in addition to the general right of HFA
and/or any Participating Publisher-Principal pursuant to industry custom and
practice to examine the books and records of Licensee in connection with
Licensee’s use of Musical Works, HFA shall be entitled, upon thirty (30)

- days’ notice to Licensee, to conduct an examination of the books, records,

operations and Security Systems of Licensee (“Royalty and Security
Examination”) to determine whether Licensee is in compliance with its
reporting, royalty and security obligations under this Agreement. Absent a
good-faith basis to believe that Licensee is not in compliance with such
obligations, HFA shall not seek to initiate a Royalty and Security Examination
more than once every twelve (12) months or more than six (6) years following
the termination of this Agreement,

During the course of a Royalty and Security Examination, upon request by
HFA or an examiner acting on its behalf, Licensee shall, within three (3)
business days (a) provide access to any information that may be called for by
such request, including without limitation any (i) books, records, files, logs,
reports, compilations, usage data and other documentation, whether in paper
or electronic form, that werc or could be used or required to generate or verify
Licensee’s Statements and/or that reflect or summarize Licensees’ Statements;
(ii) financial information, including books, records, ledgers, reports, and other
documentation, reflecting cash receipts and general revenue accounts to the
extent such information relates directly or indirectly to the activities licensed
under this Agreement; and (iii) files, logs, reports, compilations, testing and
monitoring data and other documentation related to and/or reflecting the
operation and integrity of Licensee’s Sccurity Systems (such information,
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along with the information described in the items (a)(i) and (a)(ii) of this
Subsection 6.2, collectively referred to as “Documentation”); and (b) through
the assistance of personnel who are familiar with the technical and operational
aspects of Licensee’s computer, hardware, software, Security Systems
(collectively, “Operational Systems™) who arc to be made available by
Licensee, provide real-time and/or historical access to such Operational
Systems, as requested, sufficient to permit HFA or its examiner(s) to conduct
meaningful tests and analysis to verify that (i) the Operational Systems are
properly and accurately tracking and reporting the use of the Licensed Works,
and royalties payable therefor, as contemplated by the terms of this
Agreement; and (ii) the Operational Systems are in compliance with the
security requirements set forth in Section 5 of this Agreement. Licensee shall
provide the information, systems access and personnel required by this
Subsection 6.2 free of charge and, unless otherwise agreed by HFA or its
examiner(s), at Licensee’s place of business.

During the course of and/or following completion of the Royalty and Security
Examination, upon request by HFA or an examiner acting on its behalf,
Licensee shall make available company personnel at an appropriate level of
seniority and/or technical ability to discuss and/or resolve particular issues and
findings arising out of such examination.

Licensee shall maintain any and all Documentation that reasonably might be
expected to be relevant to HF A's conduct of a Royalty and Security
Examination for a period of at.least six (6) years following the expiration or
termination of this Agreement, unless there is a Royalty and Security
Examination in progress or not fully resolved as of the expiration of such
period, in which case the Documentation shall be maintained until the Royalty
and Security Examination is fully resolved to the satisfaction of HFA.

If a royalty examination reveals a nonpayment or underpayment of royalties
due to HFA, the amounts determined to be owing shall be subject to interest
payable at the rate of prime plus two percent (2%) calculated from the date the
royalties were due to be paid under the applicable reporting period to the date
of ultimate payment to HFA.

Termination/Default

All license authority pursuant to Licenses issued hereunder shall terminate
upon the expiration or termination of this Agreement (unless such Licenses
are renewed pursuant to arenewal of this Agreement as contemplated under
Section 3, in which case the terms of renewal shall apply as appropriate), and
any further transmission and/or reproduction of any Licensed Work after the
expiration of this Agreement shal] be prohibited and actionable as an act of
infringement under, and fully subject to the remedies provided by, the
Copyright Act. Notwithstanding the foregoing, provided that the Agreement
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has not been terminated due to Licensee's breach or default, any Server
Fixations existing on Servers and/or Ringtone Deliveries existing on Covered
Devices as of the expiration of the Agreement may remain on such Servers
and Covered Devices; provided, however, that such existing Server Fixations
(in addition to the Ringtone Deliveries) may not be further reproduced or
distributed after the expiration of the Agreement.

Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, Licensee

" understands and agrees that: (a) in the event Licensee fails to account to HFA

and pay royalties provided for in Section 2, HFA may provide written notice
to Licensee in the same manner as provided in Section 115(c)(6) of the
Copyright Act that, unless the default is fully remedied within thirty (30) days
from the date of the notice, this Agreement and any Licenses issued hereunder
will be automatically terminated, and that such termination will render the
transmission and/or reproduction or both, of any Licensed Work for which
royalties have not been fully paid actionable as an act of infringement under
Section 501 of the Copyright Act, and fully subject to the remedies provided
by Sections 502 through 506 and 509 the Copyright Act; (b)-in the event
Licensce is in material breach or default of any of its obligations under this
Agreement, HFA may provide written notice to Licensee in the same manner
as provided by Section 115(c)(6) of the Copyright Act that, unless the default

“is fully remedied within thirty (30) days from the date of the notice, this

Agreement and any Licenses issued hereunder will be automatically
terminated, and that such termination will render the further transmission
and/or reproduction, or both, of any Licensed Work actionable as an act of
infringement under Section 501 of the Copyright Act, and fully subject to the
remedies provided by Sections 502 through 506 and 509 of the Copyright Act.
Licensee further understands and agrees that in the case of infringement,
irreparable harm may be presumed, and HFA and/or any affected Publisher-
Principal(s) shall be entitled as appropriate to injunctive relief, in addition to
any other remedy that may be available at law or in equity and/or under this

. Agreement. For the avoidance of doubt, and without limitation, Licensee's

breach of any of the obligations imposed by Sections 2, 5 and 6 of this
Agreemcent shall be considered a material breach of, and default under, this
Agreement.

To the extent permitted by applicable law, and without limitation, the
occurrence of any of the following events shall also be considered a material
breach of and default under this Agreement: (a) Licensee’s dissolution and/or
the liquidation of all of Licensee’s assets; (b) the filing of a petition in
bankruptcy or insolvency or for an arrangement or reorganization by, for or
against Licensee; (c) the appointment of a receiver or trustee for all or a

- portion of Licensee’s assets; (d) Licensee’s assignment of assets for the

benefit of creditors; and (€) Licensee’s insolvency. Upon the occurrence of
any of the events described in items (a) through (¢) of this Subsection 7.3,



notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, this
Agreement and all license authority pursuant to any Licenses granted
hereunder shall terminate automatically without the requirement of any further
action on the part of HFA or the Participating Publisher-Principals.

74 - Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, including
without limitation the remedies set forth in Subsection 7.2, the breach of any
of the provisions set forth in Section 5 shall entitle HFA and/or any relevant
Publisher-Principal to specific performance of such provision and/or to

- terminate, effective immediately upon the giving of notice, the license
authority pursuant to any License granted hereunder.

7.5 Notwithstanding the expiration or termination of this Agreement, Sections 2,
4, 5 and 6 and Subsections 7.1, 7.4, 8.2, 8.3, 8.4, 8.5,'8.6 and 8.8 shall to the
extent applicable survive and continue to bind the parties and their legal
representatives and successors.

8. Miscellancous

8.1. Administrative Fee. In addition to the royalties payable hereunder Licensee
shall pay to HFA an administrative fee of ) Reda cted in
consideration of HFA’s administrative expenses in connection with the
publisher opt-in and licensing processes contemplated hereunder in \1/(/

accordance with the following schedule: reoscreo ipon the execution of this
Agreement and reoacreoper month thereafier for a period of three months.
Licensee shall make such monthly payments to HFA on the first business day
of each month commencing in July 2004.

8.2  Notices. All notices hereunder shall be in writing and shall be deemed
effective (a) if provided by hand delivery, upon delivery; (b) if provided by
overnight courier, one (1) business day following the date sent; and (c) if
provided by registered or certified mail, return receipt requested, five (5)
business days following the date mailed. Notices shall be sent to the
following addresses:

If to HFA:
To the address set forth above. Attn: General Counsel. Fax: 212-922-3299.

If to Licensee:

To the address set forth above. Attn:
Redacted

0006199.1
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Publicity. Neither party shall issue any press release or other publicity
document concerning this Agreement without the prior written consent of the
other party.

Assignment. This Agreement may not be assigned.

Entire Agreement; Amendment. This Agreement represents the entire
understanding of the parties with respect to the subject matter hereof,
supersedes all prior and contemporaneous agreements and understandings of
the parties with respect to the subject matter hereof, and may not be altered or
amended except in a written instrument executed by both parties.

Governing Law; Jurisdiction. This Agreement shall be governed by, and
construed in accordance with, federal law and/or the laws of the State of New
York (without giving effect to conflicts of law principles thercof), as may be

-applicable. With respect to any action or proceeding arising out of this

Agreement, the parties (a) agree that the sole and exclusive venue for such
action or proceeding shall be in a court of appropriate jurisdiction located in
New York County, New York; (2) agree to the appropriateness of, and waive
any objection concerning, the propriety and/or convenience of, proceeding in
such venue; and (3) consent to the personal jurisdiction of such court.

Severability; Waiver. 1f a court should determine that any part of this
Agreement is invalid or unenforceable, the remainder of this Agreement shall
remain in full force and effect. Performance of any obligation required of a
party hereunder may be waived only. by a written waiver signed by a duly

" authorized officer of the other party, which waiver shalil be effective only with

respect to the specific obligation described therein.

Headings. The titles used in this Agreement are used for convenience only
and are not to be considered in construing or interpreting this Agreement.

Assistance of Counsel. Each party hereto acknowledges that it has been
represented by its own independent counsel, who has reviewed this
Agreement and discussed the terms herein with his or her respective client
prior to execution.




8.10  Counterparts. This Agreement may be executed in multiple counterparts and
delivery of an executed counterpart may be made by facsimile, each such
counterpart to be considered and accepted as an original, and all such
counterparts together to constitute a single Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the
Effective Date:

Redacted

THE HARRY FWENCY INC.

Prmtname ) ~eq e line @ Qoo s oA
Tlllc SvP ‘ 934«-0/“‘( C»Mk—&‘
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EXHIBIT A

Acceptable Data Formats, .
1 MS Access dalabase

2 MS Excel Spreadsheet. (with proper headings)
3 Flat File (folfow the fite layout below)

Description Typs tength Decimal  Input Option
1__{Manufacturer Number A [ M
2__|Transaction Date 8 [} M
3 __iManufacturer Request Number 8 .0 M
4 __{Ringlone Playing Time - Seconds 2 [] M
S _JSong Title 200 M
6 _JA/K/A Song Title 200 [¢]

7 _[ISWC Code 11 o]

8 |HFA Song Code - 6 [¢]

9 [Sonq Wiriter(s) 200 M M
Publisher Name 60 (o}
HFA Publisher Number 6 Input/Qutput
Publisher Share 7 4| InpuOutput

Catalog Number {for matching purposes onty)

Configuration Code(s)

UPC Code (for matching purposes only)

License Type

Server Fixation Date

Rate Code

Rate In Cents

Artist Name (For Pre-Recorded Ringtone)

Album Title {(For Pre-Recorded Ringtone)

Record Label (For Pre-Recorded Ringtone)

Total Playing Time - Minutes {For Pre-Recorded Ringtone)
Total Playing Time - Seconds {For Pre-Recorded Ringtone)
ISRC Code (For Pre-Recorded Ringtones)

 |UseiDéfine il

>Zz> > > Z|>|z]> > > > {z]> 2> > x> >zz]z

>

-{Publisher:Siatu:

KEY: TYPE:
A = Alphanumeric Field
N = Numeric Field

LENGTH: For Alphanumeric fields, i is the maximum number of characters required.
For Numeric fields, it is the exact number of characters required.

DECIMAL: Number of characters after decimal (for numeric fiekds onty)

INPUT OPTION:

M = Mandatory

O = Optionat

O* = Oplional, however, providing Ihis information wil greatly help expedite the licensing process
the song was released withi . I
A Worimatioh i Andslory HeGuest is foca PreiR&corded Ringlons, i

**¢ Allinputioutput fields should be feft blank upon initial icense submission, EXCEPT for Field 28
which should be populated with the letter R in the input fila IF the record is a resubmission that has been amended,

0006199.1
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FILE HEADER (Control Portion for File Transfer)

ngtone Electromc Royalty Reporting File Layout

EXHIBIT B

Ancqxablemcfomnuare.
-1 maws’m - please saverlaafype'mr{oam)a separated values)
2 ASOI fedev»ermadehm'lw{m/)ufxodwdhbwﬂ{bd)

Mxmerdumddaanﬁemwaswudm
verify complete and accurate file copy was received,
1 8 | by HFA to Licensee
2 |Transaction Date 8 [ Number Yes Date electronic royalty report submitted to HFA 20020304
Formad: YYYYMMDD
3 [Royalty Reporting Period 6 Text Yes Length of period in surmber of months (left 2 digits), 30602
ending month {middle 2 digits), year (right 2 digits)
4 [HFA License Munber 12 Ted Yes Numnber assigned by HFE A for each ficense. 1012345678
5 [Configuration Code 2 Text Yes Code designating the spcoﬁc configuration kcensed PH
' (FX, P RR).
FX - Initiadl Server Foation
PH - Phonic Ringtone
RR - Pre-Recorded Ringtone
IMPORTANT NOTE: Each configuration must be
[reported as a separate line.
6 |Song Title 30 Ted Yes Title of work for which a license was granted. STARRY NIGHT
7 {Units (For Period) 9 ] Numbes Yes Appiicable rumber for each specific corfiguration 12345
shown in field #5
8 |Publisher Name - 30 Text Yes™  [Noma of the publisher owning a share of the work. Famous
9 jPublisher Ownership 7 4 Number Yes™  |Peroent of song owned by specific publisher, as 33.3340
|__IShare Percentage provided to ficensee on ficense
10 Royatty Rate s 4 Mumeric Yes™ x’graelotmspeul' ic configuration shown in 0.1000
n g:zggmwm {For 11 1 Numeric Yes Totdl royalties generated this period for this ficense. 1.2500
12{Service {fez Third Party) 30 Text Yes Third party senvce through which the content was HRINGTONE2. COM
Gstiibuted {Each third party Service must be
reported on a separate line)

Note: Any characters or dgits exceeding these per field maximums will be tancated.

Note: You must report by configuration(s) and units for each third party senvice through which contenl was dishibuted. See sample report for exam

** A separate publisher share % fine with caresponding publisher name must be given far each ringtone configuration if the bitle is not 100%

payable through HFA

0006199.1
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RINGTONE SERVICE
LICENSING AGREEMENT

This agreement (“Agreement”) is entered into as of March 3, 2004 ("Effective Date™)

by and between

Redacted

Inc. ("HFA™), a New York corporation with an office at 711 Thlrd Avenue, New
York, NY 10017.

WHEREAS, Licensee owns and operates a service pursuant to which excerpts of

copyrighted musical compositions ("Musical Works") in the form of Ringtones (as

below defined) are digitally reproduced on a central computer scrver or servers,

which Ringtones are subsequently transmitted from such servers and downloaded to
"Covered Devices (as below defined) ("Service"); and

WHEREAS, in order to operate the Service, Licensee seeks licenses to make Server
Fixations (as below defined) and reproduce and distribute Ringtones of Musical
Works that are owned and/or controlled by pubhsher-prmcxpals affiliated with HFA
("Publlsher-Pnncxpals“) and

'WHEREAS, HFA is prepared to issue such hcenscs to the extent it is authorized to do
so by such Publisher-Principals;

NOW, THEREFORE, in consideration of the promises contained in this Agreement
and for other good and valuable consideration, the adequacy and sufficiency of which
are hereby acknowledged, the parties hereto agree as follows:

1.

1.1

Licensing

Pursuant to the terms of this Agreement, and as more particularly described
herein, upon receipt of appropriate license requests ("License Requests") from
Licensee, HFA shall, to the extent authorized by particular Publisher-
Principals, issue on behalf of such Publisher-Principals nonexclusive licenses
("Licenses") to reproduce and distribute Ringtones of Musical Works owned
and/or controlled by such Publisher-Principals ("Licensed Works") for use on
Licensee's Service in accordance with the terms of this Agreement. The
license authority contemplated hereunder and granted pursuant to any License
issued hereunder shall include and is limited to: (a) the digital reproduction of
Ringtones of Licensed Works on a central computer server or servers owned
and/or controlled by Licensee and located in the United States (including its
territories and possessions and the Commonwealth of Puerto Rico
(collectively, the "United States™)) ("Servers™), solely for use in connection
with the Service ("Server Fixations"); (b) the digital transmission of Ringtones
of Licensed Works from such Servers for storage on Covered Devices, solely
for use in connection with the Service; (¢) the reproduction of Ringtones of
Licensed Works on Covered Devices, solely for use in connection with the

("Licensee"), a New York corporation with an office at
REDACTED , and The Harry Fox Agency,

/ax/ ot
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Service ("Ringtone Deliveries"); and (d) the offering of Promotional.
Ringtones (as below defined) of Licensed Works, solely for use in connection
with the Service. The license authority under any License issued hereunder is
limited to and granted solely with respect to (x) the copyright interests of the
individual Participating Publisher-Principal(s) on whose behalf the License is
issued by HFA; and (y) if the Ringtone is a Pre-Recorded Ringtone (as below
defined), the particular individual sound recording of the individual Licensed
Work from which the.excerpt embodied in the Ringtone was derived.

For purposes of this Agreement:

A “Ringtone” is an excerpt, not to exceed thirty (30) seconds, of a musical
composition that is embodied in either (i) a digital file containing codes
representing and capable of being rendered into audio and played back as
musical notes constituting the work’s melody in either monophonic or
polyphonic form (“Phonic Ringtone™), or (ii) a digital file representing an
excerpt of no more than thirty (30) seconds of a sound recording of the
composition (“Pre-Recorded Ringtone™); in both cases, that is intended to be
digitally transmitted to and stored in an end user’s Covered Device and played
by such intended destination Covered Device whenever the Covered Device
activates its ringing or alert function indicating the arrival of a call, message
or other notification received by the Covered Device, and is designed to be
played by such Covered Device without any other distribution or
transmission. :

A “Covered Device” shall mean a mobile telephone, pager or other portable
communications device with a telephonic or messaging function that operates
on a wireless communications network regulated by the U.S. Federal
Communications Commission pursuant to its rules governing commercial
mobile radio services.

A “Promotional Ringtone” shall mean a digital transmission of a Ringtone in
streamed form made available to a prospective purchaser free of charge and
solely for the purpose of promoting the sale of the Ringtone, and that does not
result in a reproduction of any part or all of the Ringtone that is accessible
except by such prospective purchaser for an intended onc-time promotional
playback through the operation of a Covered Device or other device.

The authority of HFA to issue Licenses for any individual Musical Work on
behalf of any-one or more Publisher-Principals is subject to the approval of
the relevant Publisher-Principal(s). Before commencing to issue licenses
hereunder, HFA shall for a period of time (the “Opt-In Period”) offer to its
Publisher-Principals the opportunity to agree to make their Musical Works
available for licensing under this Agreement by notifying HFA of their desire
to optin to the Agreement. Notwithstanding the decision to opt in by any
individual Publisher-Principal, thereby rendering such Publisher-Principal a
"Participating Publisher-Principal,” if such Participating Publisher-Principal at
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any time requests that HFA not issue Licenses on its behalf (either with
respect to a particular Musical Work or in general), HFA will honor that
request; provided, however, that any Licenses validly issued by HFA prior to
the receipt of such a request shall remain in effect until the Term (as below
defined) of this Agreement expires.

Following execution of this Agreement and conclusion of the Opt-In Period,
Licensee may begin submitting License Requests in electronic form in
accordance with the format specified in Exhibit A (as such format may be
modified from time to time by HFA upon reasonable notice to Licensee)
(“Request Format™), which License Requests shall be duly processed by HFA.
Without limitation, Licensee shall include in each License Request to the
extent required by the Request Format (a) the title of the Musical Work for
which a License is being requested; (b) the writer(s) of the Musical Work; (c)
the publisher(s) of the Musical Work; and (d) whether the Ringtone is to be
licensed in the form of a Phonic Ringtone and/or a Pre-Recorded Ringtone;
and, if the Ringtone is a Pre-Recorded Ringtone, (¢) the name of the record
company that produced the sound recording embodied in the Ringtone; (f) the
name of the artist performing such sound recording; (g) the ISRC number for
such sound recording; (h) the total playing time of such sound recording in its
complete form, expressed in minutes and seconds; (i) the title of an album for
which such sound recording has been previously licensed; and (3) such other
information as may be required by HFA’s Request Format.

HFA shall from time to time provide to Licensee an electronic file specifying
the Licenses issued under this Agreement (each such report a “Confirmation
Report”). To aid Licensee in the calculation of royalties, with respect to each
License, such Confirmation Report shall include, infer alia, the total
percentage ownership share of the Participating Publisher-Principal(s) on
whose behalf the License has been issued.

For the avoidance of doubt, and without limitation, the Licenses granted
hereunder do not extend to or cover: (a) any right of public performance; ®)
any copyrights or other rights in sound recordings; (c) any rights to
synchronize musical works with visual images resulting in audiovisual works;
(d) any print, display or karaoke rights; (¢) any adaptation (derivative work)
rights; (f) any merchandising rights; (g) any use of a musical work (whether or
not embodicd in a sound recording) for a marketing campaign, product tie-in,
game or contest or otherwise to advertise, promote or cross-promote any
product or service; or (h) any use of the title of a musical work, or the name or
likeness of any writer, publisher or artist associated with a musical work,
except for identification purposes as described in Section 4.

The license authority contemplated by this Agreement and granted pursuant to
any License issued hereunder is limited to Licensee and may not be
sublicensed, assigned or otherwise transferred by Licensee except to the
extent expressly permitted hereunder.
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Reporting and Payment of Royalties

Licensee shall account and pay royalties to HFA quarterly, within forty-five
(45) days after the end of cach calendar quarter, on the basis of (a) the initial

. Server Fixation of a particular individual Phonic Ringtone or Pre-Recorded

Ringtone of a Licensed Work made on any Server (but not any subsequent
Server Fixation of the identical Phonic Ringtone or Pre-Recorded Ringtone
made on the same or any other Server) (“Initial Server Fixation™); and (b)
each Ringtone Delivery in the form of a Phonic Ringtone (“Phonic Ringtone
Delivery”) or Pre-Recorded Ringtone (“Pre-Recorded Ringtone Delivery™).
Licensee shall provide its quarterly statements (“Statements”) in electronic
form in accordance with the format specified in Exhibit B (as such format
may be modified from time to time by HFA upon reasonable notice to
Licensee) (“Reporting Format™). With respect to each quarterly reporting
period, for each License, Licensee shall include in its Statement (t) the HFA
License number; (u) whether an Initial Server Fixation was made; (v) the total

. number of Phonic Ringtone Deliveries and/or total number of Pre-Recorded

Ringtone Deliveries, as the case may be; (w) the particular retail outlet
through which each Ringtone Delivery was made; (x) the royalty amount
being paid for the Initial Server Fixation; (y) the total royalty amount being
paid for the Phonic Ringtone Deliveries and/or Pre-Recorded Ringtone
Deliveries; and (z) such other information as may be required by HFA’s
Reporting Format. Interest on late payments shall be payable to HFA at the
rate of prime plus two percent (2%) calculated from the date the royalties
were due to be paid under the applicable reporting pcnod to the date of
ultimate payment to HFA,

For each Initial Server Fixation, the royalty shall be Redacted

i; provided, however, that this amount shall be proportionately reduced
to the extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work.

" (a) For each Phonic Ringtone Delivery, the royalty shall be Redacted

provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work (b) For
each Pre-Recorded Ringtone Delivery, the royalty shall be

provided, however, that this amount shall be proportxonately reduced toqj
extent that the Participating Publisher-Principal(s) on whose behalf the
Licensc is granted own(s) or control(s) less than 100% of the Work.
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Term

The term of this Agreement shall commence as of the Effective Date and
terminate on December 31, 2006 (the “Term™). If Licensee wishes to renew
this Agreement for an additional two (2) year term, it shall notify HFA of such
desire not later than a date six (6) months prior to the end of the Term. Such
notification shall include proposed terms for any such renewal. Any renewal
shall be subject to the approval of individual Publisher-Principals as described
in Subsection 1.2, and HFA reserves the right to propose changes to
administrative and other aspects of the Agreement as it deems appropriate.

‘Writer/Publisher Credit

Licensee shall, to the extent commercially reasonable, include in any graphics
and/or imagery displayed in connection with the play of any Ringtone of a
Licensed Work written credit in legible form setting forth the names of the
writer(s) and publisher(s) of such Licensed Work.

Security

In connection with the use of any Licensed Work, Licensee shall implement
and maintain copy protection and digital rights management technology and
systems, including software and/or hardware functional limitations
(collectively, “Security Systems”) with respect to all aspects of the Service,
including without limitation its Servers and operating systems, that (a) are
designed to prevent unauthorized reproduction and distribution of the
Licensed Work, in the form of Ririgtones or otherwise; (b) are sufficient to

-~ track and enforce the use limitations contemplated by this Agreement; and (©)

meet or exceed current industry standards as they exist from time to time for
the licensed delivery of music via digital transmission and its reproduction on
devices including, without limitation, Covered Devices.

In the event it becomes aware of a breach of Licensee’s Security Systems
(“Security Breach”), whether through its own monitoring efforts, upon being
advised by another party (including HFA) or otherwise, Licensee shall use its
best efforts to resolve the Security Breach and restore the full integrity of its
Security Systems as quickly as possible. Ifa solution to the Security Breach
is not immediately available (i.e., cannot be implemented within twenty-four
(24) hours from the time Licensee becomes aware of the Security Breach),
Licensee shall (a) promptly notify HFA of the Security Breach in writing
(unless Licensee learned of the breach from HFA); and (b) cease all further
digital transmission and/or reproduction of Licensed Works to the extent such
activities are or could possibly be affected by the Security Breach, pending
full resolution of the Security Breach. In such a case, Licensee (x) shall keep
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‘HFA reasonably apprised of the status of its efforts to resolve the Security

Breach; and (y) shall not resume the activities that were suspended pursuant to
this Subsection 5.2 until the full integrity of its Security Systems has been
restored. :

To the extent Licensee employs third-party technology in order to operate,
Licensce shall use its best efforts to maintain and upgrade such technology by
(a) diligently monitoring any third-party notifications of bug-fixes, security
holes and functionality improvements; and (b) obtaining any available
upgrades and bug-fixes, and installing, testing and distributing such upgrades
and bug-fixes as necessary so as to maintain the integrity of its Security
Systems.

Licensee shall use its best efforts to prevent any unauthorized digital
transmissions and reproductions of Musical Works by operators and users of
the Service and/or in any facility, on any device (including Covered Devices),
or by any person under the supervision and/or control of Licensee.

Royalty and Security Compliance

Notwithstanding, without limiting and in addition to the general right of HFA
and/or any Participating Publisher-Principal pursuant to industry custom and
practice to examine the books and records of Licensee in connection with
Licensee’s use of Musical Works, HFA shall be entitled, upon thirty (30)
days’ notice to Licensee, to conduct an examination of the books, records,
operations and Security Systems of Licensee (“Royalty and Security
Examination”) to determine whether Licensee is in compliance with its
reporting, royalty and security obligations under this Agreement. Absent a
good-faith basis to believe that Licensee is not in compliance with such
obligations, HFA shall not scck to initiate a Royalty and Security Examination
more than once every twelve (12) months or more than six (6) years following
the termination of this Agreement.

During the course of a Royalty and Security Examination, upon request by
HFA or an examiner acting on its behalf, Licensee shall, within three (3)
business days (a) provide access 1o any information that may be called for by
such request, including without limitation any (i) books, records, files, logs,
reports, compilations, usage data and other documentation, whether in paper
or electronic form, that were or could be used or requxred to generate or verify
Licensee’s Statements and/or that reflect or summarize Licensees’ Statements;
(i1) financial information, including books, records, ledgers, reports, and other
documentation, reflecting cash receipts and general revenue accounts to the
extent such information relates directly or indirectly to the activities licensed
under this Agreement; and (iii) files, logs, reports, compilations, testing and
monitoring data and other documentation related to and/or reflecting the
operation and integrity of Licensee’s Security Systems (such information,
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along with the information described in the items (2)(i) and (a)(ii) of this

Subsection 6.2, collectively referred to as “Documentation™); and (b) through
the assistance of personncl who are familiar with the technical and operational
aspects of Licensee’s computer, hardware, software, Security Systems
(collectively, “Operational Systems”) who are to be made available by
Licensee, provide real-time and/or historical access to such Operational
Systems, as requested, sufficient to permit HFA or its examiner(s) to conduct
meaningful tests and analysis to verify that (i) the Operational Systems are
properly and accurately tracking and reporting the use of the Licensed Works,
and royalties payable therefor, as contemplated by the terms of this
Agreement; and (ii) the Operational Systems are in compliance with the
security requirements set forth in Section 5 of this Agreement. Licensee shall
provide the information, systems access and personnel required by this
Subsection 6.2 free of charge and, unless otherwise agreed by HFA or its
examiner(s), at Licensee’s place of business.

During the course of and/or following completion of the Royalty and Security
Examination, upon request by HFA or an examiner acting on its behalf,
Licensee shall make available company personnel at an appropriate level of
seniority and/or technical ability to discuss and/or resolve particular issues and
findings arising out of such examination.

Licensee shall maintain any and all Documentation that reasonably might be
expected to be relevant to HFA's conduct of a Royalty and Security
Examination for a period of at least six (6) years following the expiration or
termination of this Agreement, unless there is a Royalty and Security
Examination in progress or not fully resolved as of the expiration of such
period, in which case the Documentation shall be maintained until the Royalty
and Security Examination is fully resolved to the satisfaction of HFA.

If a royalty examination reveals a nonpayment or underpayment of royalties

due to HFA, the amounts determined to be owing shall be subject to interest
payable at the rate of prime plus two percent (2%) calculated from the date the
royalties were due to be paid under the applicable reporting period to the date

_of ultimate payment to HFA.

Termination/Default

All license authority pursuant to Licenses issued hereunder shall terminate
upon the expiration or termination of this Agreement (unless such Licenses
are renewed pursuant to a renewal of this Agreement as contemplated under
Section 3, in which case the terms of renewal shall apply as appropriate), and
any further transmission and/or reproduction of any Licensed Work after the
expiration of this Agreement shall be prohibited and actionable as an act of
infringement under, and fully subject to the remedies provided by, the
Copyright Act. Notwithstanding the forcgoing, provided that the Agreement
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has not been terminated due to Licensee's breach or default, any Server
Fixations existing on Servers and/or Ringtone Deliveries existing on Covered
Devices as of the expiration of the Agreement may remain on such Servers
and Covered Devices; provided, however, that such existing Server Fixations
(in addition to the Ringtone Deliveries) may not be further reproduced or
distributed after the expiration of the Agreement.

Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, Licensee
understands and agrees that: (a) in the event Licensee fails to account to HFA
and pay royalties provided for in Section 2, HFA may provide written notice
to Licensee in the same manner as provided in Section 115(c)(6) of the
Copyright Act that, unless the default is fully remedied within thirty (30) days
from the date of the notice, this Agreement and any Licenses issued hereunder
will be automatically terminated, and that such termination will render the

* transmission and/or reproduction or both, of any Licensed Work for which

royalties have not been fully paid actionable as an act of infringement under
Section 501 of the Copyright Act, and-fully subject to the remedies provided
by Sections 502 through 506 and 509 the Copyright Act; (b) in the event
Licensee is in material breach or default of any of its obligations under this
Agreement, HFA may provide written notice to Licensee in the same manner
as provided by Section 115(c)(6) of the Copyright Act that, unless the default
is fully remedied within thirty (30) days from the date of the notice, this
Agreement and any Licenses issued hereunder will be automatically
terminated, and that such termination will render the further transmission
and/or reproduction, or both, of any Licensed Work actionable as an act of
infringement under Section 501 of the Copyright Act, and fully subject to the
remedies provided by Sections 502 through 506 and 509 of the Copyright Act.
Licensee further understands and agrees that in the case of infringement,
irreparable harm may be presumed, and HFA and/or any affected Publisher-
Principal(s) shall be entitled as appropriate to injunctive relief, in addition to
any other remedy that.may be available at law or in equity and/or under this
Agreement. For the avoidance of doubt, and without limitation, Licensee's
breach of any of the obligations imposed by Sections 2, 5 and 6 of this
Agreement shall be considercd a material breach of, and default under, this
Agreement.

To the extent permitted by applicable law, and without limitation, the
occurrence of any of the following events shall also be considered a material
breach of and default under this Agreement: (a) Licensee’s dissolution and/or
the liquidation of all of Licensee’s assets; (b) the filing of a petition in
bankruptcy or insolvency or for an arrangement or reorganization by, for or
against Licensee; (c) the appointment of a receiver or trustee forall or a
portion of Licensee’s assets; (d) Licensee’s assignment of assets for the
benefit of creditors; and (e) Licensee’s insolvency. Upon the occurrence of
any of the events described in items (a) through (e) of this Subsection 7.3,
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notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, this
Agreement and all license authority pursuant to any Licenses granted
hereunder shall terminate automatically without the requirement of any further
action on the part of HFA or the Participating Publisher-Principals.

Notwithstanding, without limiting and in addition to any other remedy that

“may be available at law or in equity and/or under this Agreement, including

without limitation the remedies set forth in Subsection 7.2, the breach of any

- of the provisions set forth in Section 5 shall entitle HFA and/or any relevant

Publisher-Principal to specific performance of such provision and/or to
terminate, effective immediately upon the giving of notice, the license
authority pursuant to any License granted hereunder.

Notwithstanding the expiration or termination of this Agreement, Sections 2,
4, 5 and 6 and Subsections 7.1, 7.4, 8.2, 8.3, 8.4, 8.5, 8.6 and 8.8 shall to the

_extent applicable survive and continue to bind the parties and their legal

representatives and successors.

Miscellancous

Administrative Fee. In addition to the royalties payable hereunder, within five
(5) business days following execution of this Agreement, Licensee shall pay
to HFA an administrative fee of i Redacted in
consideration of HFA’s administrative expenses in connection with the

" publisher opt-in and licensing processes contemplated hereunder .

Notices. All notices hereunder shall be in writing and shall be deemed
effective () if provided by hand delivery, upon delivery; (b) if provided by
overnight courier, one (1) business day following the date sent; and (c) if

_ provided by registered or certified mail, return receipt requested, five (5)

business days following the date mailed. Notices shall be sent to the
following addresses:

If to HFA:

To the address set forth above. Attn: General Counsel. Fax: 212-922-3299.

If to Licensee:

Redacted
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Publicity. Neither party shall issue any press release or other publicity
document concerning this Agreement without the prior written consent of the
other party.

Assignment. This Agreement may not be assigned.

Entire Agreement; Amendment. This Agreement represents the entire
understanding of the parties with respect to the subject matter hereof,
supersedes all prior and contemporaneous agreements and understandings of
the parties with respect to the subject matter hereof, and may not be altered or
amended except in a written instrument executed by both parties.

Govemning Law: Jurisdiction. This Agreement shall be governed by, and
construed in accordance with, federal law and/or the laws of the State of New
York (without giving effect to conflicts of law principles thereof), as may be
applicable. With respect to any action or proceeding arising out of this
Agreement, the parties (a) agree that the sole and exclusive venue for such
action or proceeding shall be in a court of appropriate jurisdiction located in
New York County, New York; (2) agree to the appropriateness of, and waive
any objection conceming, the propriety and/or convenience of, proceeding in
such venue; and (3) consent to the personal jurisdiction of such court. '

Severability; Waiver. If a court should determine that any part of this
Agreement is invalid or unenforceable, the remainder of this Agreement shall
remain in full force and effect. Performance of any obligation required of a
party hereunder may be waived only by a written waiver signed by a duly
authorized officer of the other party, which waiver shall be effective only with
respect to the specific obligation described therein.

Héadings. The titles used in this Agreement are used for convenience only
and are not to be considered in construing or interpreting this Agrecment.

Assistance of Counsel. Each party hereto acknowledges that it has been
represented by its own independent counsel, who has reviewed this
Agreement and discussed the terms herein with his or her respective client
prior to execution.



8.10 Counterparts. This Agreement may be executed in multiple counterparts and
delivery of an executed counterpart may be made by facsimile, each such
counterpart to be considered and accepted as an original, and all such
counterparts together to constitute a single Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the
Effective Date:

Redacted

THE HARRY FOX AGENCY, INC.

By: \Lv/

Print name\ )¢ ot a s smmtte
Title: Svup § gw Cornmsed,

nONSRS 1



EXHIBIT A

1 MS Access da)abase
2 MS Excel Spreadsheets (with proper headings)
3 Flal File (follow the file layout below)

Description : Type Length Decimal _ Input Optlon

Manufacturer Number

Transaction Date

Manufacturer Request Number

N (e jo (o
=]

Ringtone Playing Time - Seconds

Song Title 200

AJK/A Song Title 200

ISWC Code

DN [ | [N |-

HFA Song Code

Song Writer(s)

Qizlololoizlz(z|zIz

Publisher Name

HFA Publisher Number 6 Input/Output

Publisher Share

-
i

Input/Output

Catalog Number (for matching purposes only)

Configuration Code(s)

UPC Code (for malching purposes only)

License Type

Server Fixation Date

Rate Code

Rata In Cents

Artist Name (For Pre-Recorded Ringlone)

Album Title (For Pre-Recorded Ringtone)

Record Label (For Pre-Recorded Ringtone)

Total Playing Time - Minutes (For Pre-Recorded Ringtone)

Total Playing Time - Seconds (For Pre-Recorded Ringtone)

PlZiZ» > > (Z|>|ZIx>> >z =2 > > zlzlz|>
-
%)

lSRC Code (For Pre-Recorded Ringtones)

|
H

= {HFA FIag 168 Atnended Publishés Dat,

‘| Pubtishet Statas

TYPE:
A = Alphanumeric Field
N = Numeric Field

LENGTH: For Alphanumeric fields, & is the maximum number of characlers required,
For Numeric fieMds, # is the cxact number of characters required.

DECIMAL: Number of characters after decimal {for numeric fields only)

INPUT OPTION:
M = Mandatory
O = Optional
©O° = Optional, however, providing this information will greatly help expedite the licensing process
# the song was released within the last six months.
C* = Conditiorial “information mandaiory if requesl i3 16t 3 Pre-Récorded Ringtone.:

°** All inputioutput fields should be Jeft blank upon initial ficense submission, EXCEPT for Field 28
which should be populated with the fetter R in the inputfile IF the record is a resubmission that has been amended.

0004529.1




- EXHIBIT B

Ringtone Electronic Royalty Reporting File Layout
. a\ - Acceptable (e formats ares -
~ 1 MS Excel spreadsheet - pleasa save 1t as lype *csv” {comma separated values)

2 ASCH text either in a Gefimited (csv) or fixed width format {.xf)

FILE HEADER (Control Portion for File Transfer)

[ Feid < | Decimal 1

15 Number of lines of data in file; used as control 1o 321456
verify complete and accurale file copy was reccived,

3éassig\edeFAloilwnsee

ic royalty report submitted to HFA 20020304
Format YYYYMMOD
6 Text Yes Length of period In number of months (lelt 2 digits), 30602

ending month (middle 2 digits), year {right 2 digits)

4 _HFA License Number 12 Text Yes Number assigned by HFA for each license. 1012345678

5 [Configuration Code 2 Text Yes Code designating the specific configuration licensed PH
{FX PH,RR).

FX - initial Server Fixation
PH- Phonic Ringtone

RR - Pre-Recorded Ringtone

INPORTANT NOTE: Each configuration must be
reported as a separate line.

6 - Title 30 Text Yes Tikoluork!orvubkhaioensewas@cd. STARRY NIGHT
7 jUnits (For Period) 9 ] Number Yes Applicable number for each specific configuration . 12345
shown in field #5 :
8 [Publisher Name ko] Text - Yes™  [Name of the publisher owning a share of the work. Famous
9 [Publisher Ownership 7 4 Number Yes™  |Percent of song owned by specific publisher, as 33.3340
|__}Share Percentage provided to ficensee on ficense
10 Royalty Rate 5 4 M . Yes gg;altg rate for each specific configuration shown in 0.1000
n ﬁ"’fawn Amount (For 1 4 |Mumedc|] Yes  |Total royalies genersted this period for this license. 1.2500
12|Service (ie: Third Party) 30 Text Yes Third party service through which the content was RINGTONE2 COM
- distributed (Each third party Service must be
repoited on a separate line)

Note: Any characters or digits exceeding these per field maximums will be truncated.
Note: You must repart by configuration(s) and units for each third party service through which content wes distnibuted., See sarrple report for exam

** A separate publisher share % line with corresponding publisher name must be given for each ringtone configuration i the title is not 100%
payabie through HFA

0004529.1
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RINGTONE SERVICE
LICENSING AGREEMENT

This agreement (“Agreement”) is entered into as of January 22, 2004 ("Effective
Date") by and between ("Licensee"), a Virginia corporation with an
office at Redacted REDACTED,, and The Harry Fox Agency, Inc.
("HFA"), a New York corporation with an office at 711 Third Avenue, New York,
NY 10017. :

" WHEREAS, Licensee owns and operates a service pursuant to which excerpts of
copyrighted musical compositions ("Musical Works") in the form of Ringtones (as -
below defined) are digitally reproduced on a central computer server or servers,

- which Ringtones are subsequently transmitted from such servers and downloaded to

Covered Devices (as below defined) ("Service"); and

WHEREAS, in order to operate the Service, Licensee seeks licenses to make Server
Fixations (as below defined) and reproduce and distribute Ringtones of Musical

" Works that are owned and/or controlled by publisher-principals affiliated with HFA
. ("Publisher-Principals"); and

WHEREAS, HFA is prepared to issue such licenses to the extent it is authorized to do
so by such Publisher-Principals;

NOW, THEREF ORE, in consideration of the promises contained in this Agreement
and for other good and valuable consideration, the adequacy and sufficiency of which
are hereby acknowledged, the parties hereto agree as follows:

1. Licensing

1.1 Pursuant to the terms of this Agreement, and as more particularly described
herein, upon receipt of appropriate license requests ("License Requests") from
Licensee, HFA shall, to the extent authorized by particular Publisher-
Principals, issue on behalf of such Publisher-Principals nonexclusive licenses
("Licenses") to reproduce and distribute Ringtones of Musical Works owned
and/or controlled by such Publisher-Principals ("Licensed Works") for use on
Licensee's Service in accordance with the terms of this Agreement. The
license authority contemplated hereunder and granted pursuant to any License
issued hercunder shall include and is limited to: (a) the digital reproduction of
Ringtones of Licensed Works on a central computer server or servers owned
and/or controlled by Licensee and located in the United States (including its
territories and possessions and the Commonwealth of Puerto Rico
(collectively, the "United States")) ("Servers"), solely for use in connection
with the Service ("Server Fixations"); (b) the digital transmission of Ringtones
of Licensed Woiks from such Servers for storage on Covered Devices, solely
for usc in connection with the Scrvice; (c) the reproduction of Ringtones of
Licensed Works on Covered Devices, solely for use in connection with the
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Service ("Ringtone Deliveries"); and (d) the offering of Promotional
Ringtones (as below defined) of Licensed Works, solely for use in connection
with the Service. The license authority under any License issued hereunder is
limited to and granted solely with respect to (x) the copyright intcrests of the
individual Participating Publisher-Principal(s) on whose behalf the License is
issued by HFA; and (y) if the Ringtone is a Pre-Recorded Ringtone (as below
defined), the particular individual sound recording of the individual Licensed
Work from which the excerpt embodied in the Ringtone was derived.

For purposes of this Agreement:

A “Ringtone” is an excerpt, not to exceed thirty (30) seconds, of a musical
composition that is embodied in either (i) a digital file containing codes .
representing and capable of being rendered into audio and played back as
musical notes constituting the work’s melody in either monophonic or
polyphonic form (“Phonic Ringtone™), or (ii) a digital file representing an
excerpt of no more than thirty (30) seconds of a sound recording of the
composition (“Pre-Recorded Ringtone™); in both cases, that is intended to be
digitally transmitted to and stored in an end user’s Covered Device and played
by such intended destination Covered Device whenever the Covered Device
activates its ringing or alert function indicating the arrival of a call, message
or other notification received by the Covered Device, and is designed to be
played by such Covered Device without any other distribution or
transmission.

A “Covered Device” shall mean a mobile telephone, pager or other portable
communications device with a telephonic or messaging function that operates
on a wireless communications network regulated by the U.S. Federal
Communications Commission pursuant to its rules governing commercial
mobile radio services.

A “Promotional Ringtone” shall mean a digital transmission of a Ringtone in
streamed form made available to a prospective purchaser free of charge and

“solely for the purpose of promoting the sale of the Ringtone, and that does not

result in a reproduction of any part or all of the Ringtone that is accessible
except by such prospective purchaser for an intended one-time promotional
playback through the operation of a Covered Device or other device.

The authority of HFA to issue Licenses for any individual Musical Work on
behalf of any one or more Publisher-Principals is subject to the approval of
the relevant Publisher-Principal(s). Before commencing to issue licenses
hereunder, HFA shall for a period of time (the “Opt-In Period”) offer to its
Publisher-Principals the opportunity to agree to make their Musical Works
available for licensing under this Agreement by notifying HFA of their desire
to optin to the Agreement. Notwithstanding the decision to opt in by any
individual Publisher-Principal, thereby rendering such Publisher-Principal a
"Participating Publisher-Principal,” if such Participating Publisher-Principal at



1.3

14

1.5

1.6

any time requests that HFA not issue Licenscs on its behalf (either with
respect to a particular Musical Work or in general), HFA will honor that
request; provided, however, that any Licenses validly issued by HFA prior to
the receipt of such a request shall remain in effect until the Term (as below
defined) of this Agreement expires.

Following execution of this Agreement and conclusion of the Opt-In Period,
Licensce may begin submitting License Requests in electronic form in
accordance with the format specified in Exhibit A (as such format may be
modified from time to time by HFA upon reasonable notice to Licensee)
(“Request Format™), which License Requests shall be duly processed by HFA.
Without limitation, Licensee shall include in each License Request to the
extent required by the Request Format (a) the title of the Musical Work for
which a License is being requested; (b) the writer(s) of the Musical Work; (c)
the publisher(s) of the Musical Work; and (d) whether the Ringtone is to be
licensed in the form of a Phonic Ringtone and/or a Pre-Recorded Ringtone;
and, if the Ringtone is a Pre-Recorded Ringtone, (e) the name of the record
company that produced the sound recording embodied in the Ringtone; (f) the
name of the artist performing such sound recording; (g) the ISRC number for
such sound recording; (h) the total playing time of such sound recording in its
complete form, expressed in minutes and seconds; (i) the title of an album for
which such sound recording has been previously licensed; and (j) such other
information as may be required by HFA’s Request Format.

HFA shall from time to time provide to Licensee an electronic file specifying
the Licenses issued under this Agreement (each such report a “Confirmation
Report”). To aid Licensee in the calculation of royalties, with respect to each
License, such Confirmation Report shall include, inter alia, the total
percentage ownership share of the Participating Publisher-Principal(s) on -
whose behalf the License has been issued.

Tor the avoidance of doubt, and without limitation, the Licenses granted
hereunder do not extend to or cover: (a) any ri ght of public performance; (b)
any copyrights or other rights in sound recordings; (c) any rights to
synchronize musical works with visual images resulting in audiovisual works;
(d) any print, display or karaoke rights; (¢) any adaptation (derivative work)
rights; (f) any merchandising rights; () any use of a musical work (whether or
not embodied in a sound recording) for a marketing campaign, product tie-in,
game or contest or otherwisc to advertise, promote or cross-promote any
product or service; or (h) any use of the title of a musical work, or the name or
likeness of any writer, publisher or artist associated with a musical work,
except for identification purposes as described in Section 4.

The license authority contemplated by this Agreement and granted pursuant to
any License issued hereunder is limited to Licensee and may not be
sublicensed, assigned or otherwise transferred by Licensee except to the
extent expressly permitted hereunder.
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-For each Initial Server Fixation, the royalty shallbe Redacted

Reporting and Payment of Royalties

Licensee shall account and pay royaities to HFA quarterly, within forty-five
(45) days after the end of each calendar quarter, on the basis of (a) the initial
Server Fixation of a particular individual Phonic Ringtone or Pre-Recorded
Ringtone of a Licensed Work made on any Server (but not any subsequent
Server Fixation of the identical Phonic Ringtone or Pre-Recorded Ringtonc

- made on the same or any other Server) (“Initial Server Fixation™); and (b)

each Ringtone Delivery in the form of a Phonic Ringtone (“Phonic Ringtone
Delivery”) or Pre-Recorded Ringtone (“Pre-Recorded Ringtone Delivery”).
Licensee shall provide its quarterly statements (“Statements™) in electronic
form in accordance with the format specified in Exhibit B (as such format
may be modified from time to time by HFA upon reasonable notice to
Licensee) (“Reporting Format™). With respect to each quarterly reporting

- period, for each License, Licensee shall include in its Statement (t) the HFA

License number; (u) whether an Initial Server Fixation was made; (v) the total
number of Phonic Ringtone Deliveries and/or total number of Pre-Recorded
Ringtone Deliveries, as the case may be; (w) the particular retail outlet
through which each Ringtone Delivery was made; (x) the royalty amount
being paid for the Initial Server Fixation; (y) the total royalty amount being
paid for the Phonic Ringtone Deliveries and/or Pre-Recorded Ringtone
Deliveries; and (z) such other information as may be required by HFA’s
Reporting Format. Interest on late payments shall be payable to HFA at the
rate of prime plus two percent (2%) calculated from the date the royalties
were due to be paid under the applicable reporting period to the date of
ultimate payment to HFA.

provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work.

(a) For each Phonic Ringtone Delivery, the royalty shall be Redacted
provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) Icss than 100% of the Work. (b) For
each Pre-Recorded Ringtone Delivery, the royalty shall be Redacted
provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work.

»
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Term

The term of this Agreement shall commence as of the Effective Date and
terminate on December 31, 2005 (the “Term™). If Licensee wishes to renew
this Agreement for an additional two (2) year term, it shall notify HFA of such
desire not later than a date six (6) months prior to the end of the Term. Such
notification shall include proposed terms for any such renewal. Any renewal
shall be subject to the approval of individual Publisher-Principals as described
in Subsection 1.2, and HFA reserves the right to propose changes to
administrative and other aspects of the Agreement as it deems appropriate.

Writer/Publisher Credit

Licensee shall, to the extent commercially reasonable, include in any graphics
and/or imagery displayed in connection with the play of any Ringtone of a
Licensed Work written credit in legible form setting forth the names of the
writer(s) and publisher(s) of such Licensed Work.

Security

In connection with the use of any Licensed Work, Licensee shall implement
and maintain copy protection and digital rights management technology and
systems, including software and/or hardware functional limitations

(collectively, “Security Systems”) with respect to all aspects of the Service,

_including without limitation its Servers and operating systems, that (a) are

designed to prevent unauthorized reproduction and distribution of the
Licensed Work, in the form of Ringtones or otherwise; (b) are sufficient to
track and enforce the use limitations contemplated by this Agreement; and (c)
meet or exceed current industry standards as they exist from time to time for

" the licensed delivery of music via digital transmission and its reproduction on

devices including, without limitation, Covered Devices.

In the event it becomes aware of a breach of Licensee’s Security Systems
(“Security Breach™), whether through its own monitoring efforts, upon being
advised by another party (including HFA) or otherwise, Licensce shall use its
best efforts to resolve the Security Breach and restore the full integrity of its
Security Systems as quickly as possible. If a solution to the Security Breach
is not immediately available (i.e., cannot be implemented within twenty-four
(24) hours from the time Licensee becomes aware of the Security Breach),
Licensee shall (a) promptly notify HFA of the Security Breach in writing
(unless Licensee learned of the breach from HFA); and (b) cease all further
digital transmission and/or reproduction of Licensed Works to the extent such
activities are or could possibly be affected by the Security Breach, pending
full resolution of the Security Breach. Insuch a case, Licensee (x) shall keep
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HFA reasonably apprised of the status of its efforts to resolve the Security
Breach; and (y) shall not resume the activities that were suspended pursuant to
this Subsection 5.2 until the full integrity of its Security Systems has been
restored.

To the extent Licensee employs third-party technology in order to operate,
Licensee shall use its best efforts to maintain and upgrade such technology by
(a) diligently monitoring any third-party notifications of bug-fixes, security
holes and functionality improvements; and (b) obtaining any available
upgrades and bug-fixes, and installing, testing and distributing such upgrades
and bug-fixes as necessary so as to maintain the integrity of its Security

. Systems.

Licensee shall use its best efforts to prevent any unauthorized digital
transmissions and reproductions of Musical Works by operators and users of
the Service and/or in any facility, on any device (including Covered Devices),
or by any person under the supervision and/or control of Licensee.

Royalty and Security Compliance

Notwithstanding, without limiting and in addition to the general right of HFA
and/or any Participating Publisher-Principal pursuant to industry custom and
practice to examine the books and records of Licensee in connection with
Licensee’s use of Musical Works, HFA shall be entitled, upon thirty (30)
days’ notice to Licensee, to conduct an examination of the books, records,
operations and Security Systems of Licensee (“Royalty and Security
Examination”) to determine whether Licensee is in compliance with its
reporting, royalty and security obligations under this Agreement. Absent a
good-faith basis to believe that Licensee is not in compliance with such
obligations, HFA shall not seek to initiate a Royalty and Security Examination
more than once every twelve (12) months or more than six (6) years following
the termination of this Agreement.

During the course of a Royalty and Security Examination, upon request by
HFA or an examiner acting on its behalf, Licensee shall, within three (3)
business days (a) provide access to any information that may be called for by
such request, including without limitation any (i) books, records, files, logs,
reports, compilations, usage data and other documentation, whether in paper
or electronic form, that were or could be used or required to generate or verify
Licensee’s Statements and/or that reflect or summarize Licensees” Statements;
(ii) financial information, including books, records, ledgers, reports, and other
documentation, reflecting cash receipts and general revenue accounts to the
extent such information relates directly or indirectly to the activities licensed
under this Agreement; and (iii) files, logs, reports, compilations, testing and
monitoring data and other documentation related to and/or reflecting the
operation and integrity of Licensee’s Security Systems (such information,
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along with the information described in the items (a)(i) and (a)(ii) of this
Subsection 6.2, collectively referred to as “Documentation”); and (b) through
the assistance of personnel who are familiar with the technical and operational
aspects of Licensee’s computer, hardware, software, Security Systems
(collectively, “Operational Systems™) who are to be made available by
Licensee, provide real-time and/or historical access to such Operational
Systems, as requested, sufficient to permit HFA or its examiner(s) to conduct
meaningful tests and analysis to verify that (i) the Operational Systems are
properly and accurately tracking and reporting the use of the Licensed Works,
and royalties payable therefor, as contemplated by the terms of this
Agrcement; and (ii) the Operational Systems are in compliance with the
security requirements set forth in Section 5 of this Agreement. Licensee shall
provide the information, systems access and personnel required by this
Subsection 6.2 free of charge and, unless otherwise agreed by HFA or its
examiner(s), at Licensee’s place of business.

During the course of and/or following completion of the Royalty and Security
Examination, upon request by HFA or an examiner acting on its behalf;
Licensee shall make available company personnel at an appropriate level of
seniority and/or technical ability to discuss and/or resolve particular issues and
findings arising out of such examination.

Licensee shall maintain any and all Documentation that reasonably might be

~ expected to be relevant to HFA's conduct of a Royalty and Security

Examination for a'period of at least six (6) years following the expiration or
termination of this Agrecment, unless there is a Royalty and Security
Examination in progress or not fully resolved as of the expiration of such

" period, in which case the Documentation shall be maintained until the Royalty

and Security Examination is fully resolved to the satisfaction of HFA.

. Ifaroyalty examination reveals a nonpayment or underpayment of royalties

due to HFA, the amounts determined to be owing shall be subject to interest
payable at the rate of prime plus two percent (2%) calculated from the date the
royalties were due to be paid under the applicable reporting period to the date
of ultimate payment to HFA.

Termination/Default

All license authority pursuant to Licenses issued hereunder shall terminate
upon the expiration or termination of this Agreement (unless such Licenses
are renewed pursuant to a renewal of this Agreement as contemplated under
Section 3, in which case the terms of renewal shall apply as appropriate), and
any further transmission and/or reproduction of any Licensed Work after the
expiration of this Agreement shall be prohibited and actionable as an act of
infringement under, and fully subject to the remedies provided by, the
Copyright Act. Notwithstanding the foregoing, provided that the Agreement
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has not been terminated due to Licensee's breach or default, any Server
Fixations existing on Servers and/or Ringtone Deliveries existing on Covered
Devices as of the expiration of the Agreement may remain on such Servers
and Covered Devices; provided, however, that such existing Server Fixations
(in addition to the Ringtone Deliveries) may not be further reproduced or
distributed after the expiration of the Agreement.

Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, Licensee -
understands and agrees that: (a) in the event Licensee fails to account to HFA
and pay royalties provided for in Section 2, HFA may provide written notice
to Licensee in the same manner as provided in Section 115(c)(6) of the
Copyright Act that, unless the default is fully remedied within thirty (30) days
from the date of the notice, this Agreement and any Licenses issued hereunder
will be automatically terminated, and that such termination will render the

“transmission and/or reproduction or both, of any Licensed Work for which

royalties have not been fully paid actionable as an act of infringement under
Section 501 of the Copyright Act, and fully subject to the remedies provided
by Sections 502 through 506 and 509 the Copyright Act; (b) in the event
Licensee is in material breach or default of any of its obligations under this
Agreement, HFA may provide written notice to Licensee in the same manner
as provided by Section 115(c)(6) of the Copyright Act that, unless the default
is fully remedied within thirty (30) days from the date of the notice, this
Agreement and any Licenses issued hereunder will be automatically
terminated, and that such termination will render the further transmission
and/or reproduction, or both, of any Licensed Work actionable as an act of
infringement under Section 501 of the Copyright Act, and fully subject to the
remedies provided by Sections 502 through 506 and 509 of the Copyright Act.
Licensee further understands and agrees that in the case of infringement,
irreparable harm may be presumed, and HFA and/or any affected Publisher-
Principal(s) shall be entitled as appropriate to injunctive relief, in addition to
any other remedy that may be available at law or in equity and/or under this
Agreement. For the avoidance of doubt, and without limitation, Licensee's
breach of any of the obligations imposed by Sections 2, 5 and 6 of this
Agreement shall be considered a material breach of, and default under, this
Agreement.

To the extent permitted by applicable law, and without limitation, the
occurrence of any of the following events shall also be considered a material
breach of and default under this Agreement: (a) Licensee’s dissolution and/or
the liquidation of all of Licensee’s assets; (b) the filing of a petition in
bankruptcy or insolvency or for an arrangement or reorganization by, for or
against Licensee; (c) the appointment of a receiver or trustee for all ora
portion of Licensee’s assets; (d) Licensee’s assignment of assets for the
benefit of creditors; and () Licensee’s insolvency. Upon the occurrence of
any of the events described in items (a) through (e) of this Subsection 7.3,
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* To the address set forth above. Attn:

notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, this
Agreement and all license authority pursuant to any Licenses granted
hereunder shall terminate automatically without the requirement of any further

‘action on the part of HFA or the Participating Publisher-Principals.

Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, including
without limitation the remedies set forth in Subsection 7.2, the breach of any
of the provisions set forth in Section 5 shall entitle HFA and/or any relevant
Publisher-Principal to specific performance of such provision and/or to
terminate, effective immediately upon the giving of notice, the license
authority pursuant to any License granted hereunder.

Notwithstanding the expiration or termination of this Agreement, Sections 2
4, 5 and 6 and Subsections 7.1, 7.4, 8.2, 8.3, 8.4, 8.5, 8.6 and 8.8 shall to the
extent applicable survive and continue to bind the parties and their legal
representatives and successors.

>

Miscellaneous

Administrative Fee. In addition to the royalties payable hereunder, Licensee
shall pay to HFA an administrative fee of Redacted in
consideration of HFA’s administrative expenses in connection with the
publisher opt-in and licensing processes contemplated hereunder in
accordance with the following schedule:

Redacted

Notices. All notices hereunder shall be in writing and shall be deemed
effective (a) if provided by hand delivery, upon delivery; (b) if provided by
overnight courier, one (1) business day following the date sent; and (c) if
provided by registered or certified mail, return receipt requested, five (5)
business days following the date mailed. Notices shall be sent to the
following addresses:

If to HFA:
-’I‘q the address set forth above. Attn: General Counsel. Fax: 212-922-3299.

If to Licensee:

Redacted
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Publicity. Neither party shall issue any press release or other publicity
document concerning this Agreement without the prior written consent of the
other party.

Assignment. This Agreement may not be assigned.

Entire Agreement; Amendment. This Agreement represents the entire
understanding of the parties with respect to the subject matter hereof;
supersedes all prior and contemporaneous agreements and understandings of
the parties with respect to the subject matter hereof, and may not be altered or

“amended except in a written instrument executed by both parties.

Govemning Law; Jurisdiction. This Agreement shall be governed by, and
construed in accordance with, federal law and/or the laws of the State of New
York (without giving effect to conflicts of law principles thereof), as may be
applicable. With respect to any action or proceeding arising out of this
Agreement, the parties (a) agree that the sole and exclusive venue for such
action or proceeding shall be in a court of appropriate jurisdiction located in
New York County, New York; (2) agree to the appropriateness of, and waive

" any objection concerning, the propriety and/or convenience of,, proceeding in

such venue; and (3) consent to the personal jurisdiction of such court.

Severability; Waiver. Ifa court should determine that any part of this
Agreement is invalid or unenforceable, the remainder of this Agreement shall’
remain in full force and effect. Performance of any obligation required of a
party hereunder may be waived only by a written waiver signed by a duly
authorized officer of the other party, which waiver shall be effective only with
respect to the specific obligation described therein.

Headings. The titles used in this Agreement are used for convenience only
and are not to be considered in construing or interpreting this Agreement.

Assistance of Counsel. Each party hereto acknowledges that it has been
represented by its own independent counscl, who has reviewed this
Agreement and discussed the terms herein with his or her respective client
prior to execution.




8.10 Counterparts. This Agreement may be executed in multiple counterparts and
delivery of an exccuted counterpart may be made by facsimile, each such
counterpart to be considered and accepted as an original, and all such
counterparts together to constitute a single Agreement.

IN WITNESS WHEREQF, the parties have executed this Agreement as of the
Effective Date:

Redacted

THE HARRY FO AGENCY, INC.

Pnntnam \ € Clavltrw vt
Title: §47 g L\(’Mu Ce~rek
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RINGTONE SERVICE
LICENSING AGREEMENT

This agreement (“Agreement”) is entered into as of December 22, 2003 ("Effective
Date") by and between ("Licensee"), a Washington corporation
with an office at Redacted REDACTED , and
The Harry Fox Agency, Inc. ("HFA"), a New York corporation with an office at 711
Third Avenue, New York, NY 10017.

WHEREAS, Licensee owns and operates a service pursuant to which excerpts of
copyrighted musical compositions ("Musical Works") in the form of Ringtones (as
below defined) are digitally reproduced on a central computer server or servers,
which Ringtones are subsequently transmitted from such servers and downloaded to
Covered Devices (as below defined) ("Service"); and v

WHEREAS, in order to operate the Service, Licensee seeks licenses to make Server
Fixations (as below defined) and reproduce and distribute Ringtones of Musical
‘Works that are owned and/or controlled by publisher-principals affiliated with HFA
("Publisher-Principals"); and .

WHEREAS, HFA is prepared to issuc such licenses to the extent it is authorized to do
so by such Publisher-Principals; .

NOW, THEREFORE, in consideration of the promises contained in this Agreement
and for other good and valuable consideration, the adequacy and sufficiency of which
are hereby acknowledged, the parties herelo agree as follows:

1. Licensing

1.1 Pursuant to the terms of this Agreement, and as more particularly described
herein, upon receipt of appropriate license requests ("License Requests") from
Licensee, HFA shall, to the extent authorized by particular Publisher-
Principals, issue on behalf of such Publisher-Principals nonexclusive licenses
("Licenses") to reproduce and distribute Ringtones of Musical Works owned
and/or controlled by such Publisher-Principals ("Licensed Works™) for use on
Licensee's Service in accordance with the terms of this Agreement. The
license authority contemplated hereunder and granted pursuant to any License
issued hereunder shall include and is limited to: (a) the digital reproduction of
Ringtones of Licensed Works on a central computer server or servers owned
and/or controlled by Licensee and located in the United States (including its
territories and possessions and the Commonwealth of Puerto Rico
(collectively, the "United States")) ("Servers"), solely for use in connection
with the Service ("Server Fixations"); (b) the digital transmission of Ringtones
of Licensed Works from such Servers for storage on Covered Devices, solely
for use in connection with the Service; (c) the reproduction of Ringtones of
Licensed Works on Covered Devices, solely for use in connection with the
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Service ("Ringtone Deliveries”); and (d) the offering of Promotional
Ringtones (as below defined) of Licensed Works, solely for use in connection
with the Service. The license authority under any License issued hercunder is
limited to and granted solely with respect to (x) the copyright interests of the

_ individual Participating Publisher-Principal(s) on whose behalf the License is

issued by HFA; and (y) if the Ringtone is a Pre-Recorded Ringtone (as below

. defined), the particular individual sound recording of the individual Licensed

Work from which the excerpt embodied in the Ringtone was derived.

 For purposes of this Agreement:

A “Ringtone” is an excerpt, not to exceed thirty (30) seconds, of a musical
composition that is embodied in either (i) a digital file containing codes
representing and capable of being rendered into audio and played back as
musical notes constituting the work’s melody in either monophonic or
polyphonic form (“Phonic Ringtone™), or (ii) a digital filc representing an
excerpt of no more than thirty (30) seconds of a sound recording of the
composition (“Pre-Recorded Ringtone”); in both cases, that is intended to be
digitally transmitted to and stored in an end uscr’s Covered Device and played
by such intended destination Covered Device whenever the Covered Device
activates its ringing or alert function indicating the arrival of a call, message
or other notification received by the Covered Device, and is designed to be
played by such Covered Device wnhout any other distribution or
transmission.

A “Covered Device” shall mean a mobile telephone, pager or other portable
communications device with a telephonic or messaging function that operates
on a wireless communications network regulated by the U.S. Federal
Communications Commission pursuant to its rules governing commercial
mobile radio services.

A “Promotional Ringtone” shall mean a digital transmission of a Ringtone in
streamed form made available to a prospective purchaser free of charge and
solely for the purpose of promoting the sale of the Ringtone, and that does not
result in a reproduction of any part or all of the Ringtone that is accessible
except by such prospective purchaser for an intended one-time promotional
playback through the operation of a Covered Device or other device.

The authority of HFA to issue Licenses for any individual Musical Work on
behalf of any one or more Publisher-Principals is subject to the approval of
the relevant Publisher-Principal(s). Before commencing to issuc licenscs
hereunder, HFA shall for a period of time (the “Opt-In Period”) offer to its
Publisher-Principals the opportunity to agree to make their Musical Works
available for licensing under this Agreement by notifying HFA of their desire
to opt in to the Agreement. Notwithstanding the decision to opt in by any
individual Publisher-Principal, thercby rendering such Publisher-Principal a
"Participating Publisher-Principal,” if such Participating Publisher-Principal at
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any time requests that HFA not issue Licenses on its behalf (either with
respect to a particular Musical Work or in general), HFA will honor that _
request; provided, however, that any Licenses validly issued by HFA prior to

. the receipt of such a request shall remain in effect until the Term (as below

defined) of this Agreement expires.

Following execution of this Agreement and conclusion of the Opt-In Period,
Licensee may begin submitting License Requests in electronic form in
accordance with the format specified in Exhibit A (as such format may be
modified from time to time by HFA upon reasonable notice to Licensee)
(“Request Format”), which License Requests shall be duly processed by HFA.
Without limitation, Licensee shall include in each License Request to the
extent required by the Request Format (a) the title of the Musical Work for
which a License is being requested; (b) the writer(s) of the Musical Work; (c)
the publisher(s) of the Musical Work; and (d) whethcr the Ringtone is to be
licensed in the form of a Phonic Ringtone and/or a Pre-Recorded Ringtone;
and, if the Ringtone is a Pre-Recorded Ringtone, (€) the name of the record
company that produced the sound recording embodied in the Ringtone; (f) the
name of the artist performing such sound recording; (g) the ISRC number for
such sound recording; (h) the total playing time of such sound recording in its
complete form, expressed in minutes and seconds; (i) the title of an album for
which such sound recording has been previously licensed; and (j) such other

information as may be required by HFA’s Request Format.

HFA shall from time to time provide to Licensee an electronic file specifying

‘the Licenses issued under this Agreement (each such report a “Confirmation

Report™). To aid Licensee in the calculation of royalties, with respect to each
License, such Confirmation Report shall include, inter alia, the total
percentage ownership share of the Participating Publisher-Principal(s) on
whose behalf the License has been issued.

For the avoidance of doubt, and without limitation, the Licenses granted
hereunder do not extend to or cover: (a) any right of public performance; (b)
any copyrights or other rights in sound recordings; (c) any rights to
synchronize musical works with visual images resulting in audiovisual works;
(d) any print, display or karaoke rights; (€) any adaptation (derivative work)
rights; (f) any merchandising rights; (g) any use of a musical work (whether or
not embodied in a sound recording) for a marketing campaign, product tie-in,
game or contest or otherwise to advertise, promote or cross-promote any
product or service; or (h) any use of the title of a musical work, or the name or
likeness of any writer, publisher or artist associated with a musical work,
except for identification purposcs as described in Section 4.

The license authority contemplated by this Agreement and granted pursuant to
any License issued hereunder is limited to Licensee and may not be
sublicensed, assigned or otherwise transferred by Licensee except to the
extent expressly permitted hereunder.
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Reporting and Payment of Royalﬁes

Licensee shall account and pay royalties to HFA quarterly, within forty-five
(45) days after the end of each calendar quarter, on the basis of (a) the initial
Server Fixation of a particular individual Phonic Ringtone or Pre-Recorded
Ringtone of a Licensed Work made on any Server (but not any subsequent
Server Fixation of the identical Phonic Ringtone or Pre-Recorded Ringtone
made on the same or any other Server) (“Initial Server Fixation”); and (b)

- each Ringtone Delivery in the form of a Phonic Ringtone (“Phonic Ringtone

Delivery”) or Pre-Recorded Ringtone (“Pre-Recorded Ringtone Delivery™).
Licensee shall provide its quarterly statements (“Statements™) in electronic
form in accordance with the format specified in Exhibit B (as such format
may be modified from time to time by HFA upon reasonable notice to
Licensee) (“Reporting Format”). With respect to each quarterly reporting
period, for each License, Licensee shall include in its Statement (f) the HFA
License number; (u) whether an Initial Server Fixation was made; (v) the total
number of Phonic Ringtone Deliveries and/or total number of Pre-Recorded
Ringtone Deliveries, as the case may be; (w) the particular retail outlet
through which cach Ringtonc Delivery was made; (x) the royalty amount
being paid for the Initial Server Fixation; (y) the total royalty amount being
paid for the Phonic Ringtone Deliveiies and/or Pre-Recorded Ringtone
Decliveries; and (z) such other information as may be required by HFA’s
Reporting Format. Interest on late payments shall be payable to HFA at the
rate of prime plus two percent (2%) calculated from the date the royalties
were due to be paid under the applicable reporting period to the date of
ultimate payment to HFA. . .

For each Initial Server Fixation, the royalty shallbe Redacted ;.
provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
Licensc is granted own(s) or control(s) less than 100% of the Work.

(2) For each Phonic Ringtone Delivery, the royalty shallbe Redacted ;
providcd, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work. (b) For
cach Pre-Recorded Ringtone Delivery, the royalty shallbe Redacted
provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
Licensc is granted own(s) or control(s) less than 100% of the Work.
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Term

The term of this Agreement shall commence as of the Effective Date and
terminate on December 31, 2005 (the “Term”). If Licensee wishes to renew
this Agreement for an additional two (2) year term, it shall notify HFA of such
desire not later than a date six (6) months prior to the end of the Term. Such

"notification shall include proposed terms for any such renewal. Any renewal

shall be subject to the approval of individual Publisher-Principals as described
in Subsection 1.2, and HFA reserves the right to propose changes to
administrative and other aspects of the Agreement as it deems appropriate.

‘Writer/Publisher Credit

Licensee shall, to the extent commercially reasonable, include in any graphics
and/or imagery displayed in connection with the play of any Ringtone ofa
Licensed Work written credit in legible form settmg forth the names of the

_ writer(s) and publisher(s) of such Licensed Work. -

Security

In connection with the use of any Licensed Work, Licensee shall implement
and maintain copy protection and digital rights management technology and
systems, including software and/or hardware functional limitations .
(collectively, “Security Systems”) with respect to all aspects of the Service,
including without limitation its Servers and operating systems, that (a) are
designed to prevent unauthorized reproduction and distribution of the
Licensed Work, in the form of Ringtones or otherwise; (b) are sufficient to
track and enforce the use limitations contemplated by this Agreement; and (c)
meet or exceed current industry standards as they exist from time to time for .
the licensed delivery of music via digital transmission and its reproduction on
devices including, without limitation, Covered Devices.

In the event it becomes awarc of a breach of Licensee’s Security Systems
(“Security Breach”™), whether through its own monitoring efforts, upon being
advised by another party (including HFA) or otherwise, Licensee shall use its
best efforts to resolve the Security Breach and restore the full integrity of its
Security Systems as quickly as possible. If a solution to the Sccurity Breach
is not immediately available (i.e., cannot be implemented within twenty-four
(24) hours from the time Licensee becomes aware of the Security Breach),
Licensee shall (a) promptly notify HFA of the Security Breach in writing

(unless Licensee learned of the breach from HFA); and (b) cease all further

digital transmission and/or reproduction of Licensed Works to the extent such
activities are or could possibly be affected by the Security Breach, pending
full resolution of the Security Breach. In such a case, Licensee (x) shall keep
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HFA reasonably apprised of the status of its efforts to resolve the Security
Breach; and (y) shall not resume the activities that were suspended pursuant to
this Subsection 5.2 until the full integrity of its Security Systems has been
restored.

To the extent Licensee employs third-party technology in order to operate,
Licensee shall use its best efforts to maintain and upgrade such technology by
(a) diligently monitoring any third-party notifications of bug-fixes, security
holes and functionality improvements; and (b) obtaining any available
upgrades and bug-fixes, and installing, testing and distributing such upgrades
and bug-fixes as necessary so as to maintain the integrity of its Security
Systems.

Licensee shall use its best efforts to prevent any unauthorized digital
transmissions and reproductions of Musical Works by operators and users of
the Service and/or in any facility, on any device (including Covered Devices),
or by any person under the supervision and/or control of Licensee.

. Royalty and Security Compliance

Notwithstanding, without limiting and in addition to the general right of HFA
and/or any Participating Publisher-Principal pursuant to industry custom and
practice to examine the books and records of Licensee in connection with
Licensee’s use of Musical Works, HFA shall be entitled, upon thirty (30)
days’ notice to Licensee, to conduct an examination of the books, records,
operations and Security Systems of Licensee (“Royalty and Security
Examination”) to determine whether Licensee is in compliance with its
reporting, royalty and security obligations under this Agreement. Absenta
good-faith basis to believe that Licensee is not in compliance with such
obligations, HFA shall not seek to initiate a Royalty and Security Examination
more than oncc cvery twelve (12) months or more than six (6) years following
the termination of this Agreement.

During the course of a Royalty and Security Examination, upon request by
HFA or an examinper acting on its behalf, Licensee shall, within three (3)
business days (a) provide access to any information that may be called for by
such request, including without limitation any (i) books, records, files, logs,
reports, compilations, usage data and other documentation, whether in paper
or electronic form, that were or could be used or required to generate or verify
Licensec’s Statements and/or that reflect or summarize Licensees’ Statements;
(ii) financial information, including books, records, ledgers, reports, and other
documentatiion, reflecting cash receipts and general revenue accounts to the
extent such information relates directly or indirectly to the activities licensed
under this Agrecment; and (iii) files, logs, reports, compilations, testing and
monitoring data and other documentation related to and/or reflecting the
operation and integrity of Licensee’s Security Systems (such information,
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along with the information dcescribed in the items (a)(i) and (a)(ii) of this

" Subsection 6.2, collectively referred to as “Documentation”); and (b) through

the assistance of personnel who are familiar with the technical and operational
aspects of Licensee’s computer, hardware, sofiware, Security Systems
(collectively, “Operational Systems”) who are to be made available by
Licensee, provide real-time and/or historical access to such Operational
Systems, as requested, sufficient to permit HFA or its examiner(s) to conduct
meaningful tests and analysis to verify that (i) the Operational Systems are
properly and accurately tracking and reporting the use of the Licensed Works,
and royalties payable therefor, as contemplated by the terms of this
Agreement; and (ii) the Operational Systems are in compliance with the
security requirements sct forth in Section 5 of this Agreement. Licensee shall
provide the information, systems access and personnel required by this
Subsection 6.2 free of charge and, unless otherwise agreed by HFA or its
examiner(s), at Licensee’s place of businéss.

During the course of and/or following completion of the Royalty and Security
Examination, upon request by HFA or an examiner acting on its behalf,
Licensee shall make available company personnel at an appropriate level of
seniority and/or technical ability to discuss and/or resolve particular issues and
findings arising out of such cxamination.

Licensee shall maintain any and all Documentation that reasonably might be
expected to be rclevant to HFA's conduct of a Royalty and Security
Examination for a period of at least six (6) years following the expiration or
termination of this Agreement, unless there is a Royalty and Security
Examination in progress or not fully resolved as of the expiration of such
period, in which case the Documentation shall be maintained until the Royalty
and Security Examination is fully resolved to the satisfaction of HFA.

If a royalty examination reveals a nonpayment or underpayment of royalties
due to HFA, the amounts determined to be owing shall be subject to interest
payable at the rate of prime plus two percent (2%) calculated from the date the
royalties were due to be paid under the applicable reporting period to the date
of ultimate payment to HFA.

~ Termination/Default

All license authority pursuant to Licenses issued hereunder shall terminate
upon the expiration or termination of this Agreement (unless such Licenses
are renewed pursuant to a renewal of this Agreement as contemplated under
Section 3, in which case the terms of renewal shall apply as appropriate), and
any further transmission and/or reproduction of any Licensed Work after the
expiration of this Agreement shall be prohibited and actionable as an act of
infringement under, and fully subject to the remedies provided by, the
Copyright Act. Notwithstanding the foregoing, providcd that the Agreement
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has not been terminated due to Licensee's breach or default, any Server
Fixations existing on Servers and/or Ringtone Deliveries existing on Covered
Devices as of the expiration of the Agreement may remain on such Servers
and Covered Devices; provided, however, that such existing Server Fixations
(in addition to the Ringtone Deliveries) may not be further reproduced or
distributed after the expiration of the Agreement.

Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, Licensee
understands and agrees that: (a) in the event Licensee fails to account to HFA

- and pay royalties provided for in Section 2, HFA may provide written notice

to Licensee in the same manner as provided in Section 115(c)(6) of the
Copyright Act that, unless the dcfault is fully remedied within thirty (30) days
from the date of the notice, this Agreement and any Licenses issued hereunder
will be automatically terminated, and that such termination will render the
transmission and/or reproduction or both, of any Licensed Work for which

_ royalties have not been fully paid actionable as an act of infringement under

Section 501 of the Copyright Act, and fully subject to the remedies provided
by Sections 502 through 506 and 509 the Copyright Act; (b) in the event
Licensee is in material breach or default of any of its obligations under this-
Agreement, HFA may provide written notice to Licensee in the same manner
as provided by Section 115(c)(6) of the Copyright Act that, unless the default

- is fully remedied within thirty (30) days from the date of the notice, this

Apgreement and any Licenses issued hereunder will be automatically
terminated, and that such termination will render the further transmission
and/or reproduction, or both, of any Licensed Work actionable as an act of
infringement under Section 501 of the Copyright Act, and fully subject to the
remedies provided by Sections 502 through 506 and 509 of the Copyright Act.
Licensee further understands and agrees that in the case of infringement,

“irreparable harm may be presumed, and HFA and/or any affected Publisher-

Principal(s) shall be entitled as appropriate to injunctive relief, in addition to
any other remedy that may be available at law or in equity and/or under this
Agreement. For the avoidance of doubt, and without limitation, Licensec's
breach of any of the obligations imposed by Sections 2, 5 and 6 of this
Agreement shall be considered a material breach of, and default under, this
Agreement. '

To the extent permitted by applicable law, and without limitation, the
occurrence of any of the following events shall also be considered a material
breach of and default under this Agreement: (a) Licensee’s dissolution and/or
the liquidation of all of Licensee’s assets; (b) the filing of a petition in
bankruptcy or insolvency or for an arrangement or reorganization by, for or
against Licensee; (c) the appointment of a receiver or trustee for all ora
portion of Licensee’s assets; (d) Licensee’s assignment of assets for the
benefit of creditors; and (e) Licensee’s insolvency. Upon the occurrence of
any of the events described in items (a) through (e) of this Subsection 7.3,



notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, this
Agreement and all license authority pursuant to any Licenses granted
hereunder shall terminate antomatically without the requirement of any further
action on the part of HFA or the Participating Publisher-Principals.

7.4  Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, including
without limitation the remedies sct forth in Subsection 7.2, the breach of any
of the provisions set forth in Section 5 shall entitle HFA and/or any relevant
Publisher-Principal to spccific performance of such provision and/or to
terminate, effective immediately upon the giving of notice, the license
authority pursuant to any License granted hereunder.

7.5  Notwithstanding the expiration or termination of this Agreement, Sections 2,
4, 5 and 6 and Subsections 7.1, 7.4, 8.2, 8.3, 8.4, 8.5, 8.6 and 8.8 shall to the
extent applicable survive and continue to bind the parties and their legal
representatives and successors.

8. Miscellaneous

8.1.  Administrative Fee. In addition to the royalties payable hereunder Licensee
shall pay to HFA an administrative fee of Redacted in
consideration of HFA’s administrative expenses in connection with the
publisher opt-in and licensing processes contemplated hereunder, in
accordance with the following schedule:

Redacted

8.2  Notices. All notices hereunder shall be in writing and shall be deemed
effective (a) if provided by band delivery, upon delivery; (b) if provided by
overnight courier, one (1) business day following the date sent; and (c) if
provided by registered or certified mail, return receipt requested, five (5)
business days following the date mailed. Notices shall be sent to the
following addresses:

If to HFA:
To the address set forth above. Attn: General Counsel. Fax: 212-922-3299.
Ifto Licensee:

To the address set forth above. Attn: Redacted

0004529.1



8.3

8.4

8.5

8.6

8.7

8.8

8.9

0004529.1

Publicity. Neither party shall issue any press release or other publicity
document concerning this Agreement without the prior written consent of the

other party,
Assignment. This Agreement may not be assigned.

Entire Agreement; Amendment. This Agreement represents the entire
understanding of the partics with respect to the subject matter hereof,
supersedes all prior and contemporaneous agreements and understandings of .
the parties with respect to the subject matter hereof, and may not be altered or
amended except in a written instrument executed by both parties.

Goveming Law; Jurisdiction. This Agreement shall be governed by, and
construed in accordance with, federal law and/or the laws of the State of New
York (without giving effect to conflicts of law principles thereof), as may be
applicable. With respect to any action or proceeding arising out of this
Agreement, the parties (a) agree that the sole and exclusive venue for such
action or proceeding shall be in a court of appropriate jurisdiction located in
New York County, New York; (2) agree to the appropriateness of, and waive
any objection concerning, the propriety and/or convenience of, proceeding in
such venue; and (3) consent to the personal jurisdiction of such court.

Severability; Waiver. Ifa court should determine that any part of this
Agreement is invalid or unenforceable, the remainder of this Apgreement shall
remain in full force'and effect. Performance of any obli gation required of a
party hereunder may be waived only by a written waiver si gned by a duly
authorized officer of the other party, which waiver shall be effective only with
respect to the specific obligation described therein.

Headings. The titles used in this Agreement are used for convenience only
and are not to be considered in construing or interpreting this Agreement.

Assistance of Counsel. Each party hereto acknowledges that it has been
represented by its own independent counsel, who has reviewed this
Agreement and discussed the terms herein with his or her respective client
prior to execution.




8.10 Counterparts. This Agreement may be executed in multiple counterparts and
- delivery of an executed counterpart may be made by facsimile, each such
counterpart to be considered and accepted as an original, and all such
counterparts together to constitute a single Agreement.

IN WITNESS WHEREOF, the p'arties have executed this Agreement as of the
Effective Date:

Redacted

THEHARRY FOX AGENCY, INC.

By: \ ( >

Printname) ) ¢ ¢cwasmtesarA™ ot
Title: 5v ¢ ‘% 4 en 1vdl C

0004529.1



EXHIBIT A

a'_\ Ringtone Electronic License Request & Output File Layout

Acceptable Data Formats:
1 MS Access database
2-MS Excel Spreadsheets (with proper headings)
3 Flat File (follow the file layout below)

Description Type Length Declmal _ Input Option
1 [Manufacturer Number A [ M
2__|Transaction Date N 8 0 M
3 _|Manufacturer Request Number N 8 0 M
4 |Ringtone Playing Time - Seconds N 2 1] M
5 |Sonq Title A. 200 M
B |AJ/K/A Song Title A 200 [o]
7__[1ISWC Code A 11 o)
8 |HFA Song Code A 6 o]
9 |Song Writer(s) A 200 M
10 _[Publisher Name A 60 o*

11 _|HFA Publisher Number A ] InputQutput

12 [Publisher Share N 7 4} Input/Qutput
13_|Catalog Number (for malching purposes only) A 15 o
14 [Configuration Code(s) A 12 M
15_{UPC Code_(for matching purposes only) A 16 o]
18 {license Type : A 1 M
17_{Server Fixation Date N 8 1] M
18 [Rate Code A 1 M
18 [Rate In Cents N 7 7 M
20-_|[Astist Name (For Pre-Recorded Ringtone) A c*
21_jAlbum Title (For Pre-Recorded Ringtone) Al C*
22 {Record Label (For Pre-Recorded Ringlons) A J [o5d
23 {Tolal Playing Time - Minutes (For Pre-Recorded Ringtone) N 0 c*
24._jTotal Playing Time - Seconds_(For Pre-Recorded Ringtone) N 0 c*

; ISRC Code (For P A

KEY: TYPE:
A = Alphanumeric Field
N = Numeric Field

LENGTH: For Alphanumeric fields, it is the imum bert of ¢! req
For Numeric fields, R is the exact number of characters required,

DECIMAL: Number of after decimal (for ic fields onty)

INPUT OPTION:
M = Mandatory
O = Optionat
0° = Optional, however, providing this information will greatly help expedita the licensing process
if the song was released within the Jast six months.
C* = Conditional — Information mandatory if request is for a Pre-Recorded Ringtone.

*A* All Input/output fields should be left blank upon Inkiat ficense submission, EXCEPT for Field 28
which should be populated with the letter R in the input file IF the record is 3 resubmission that has been amended.

0004529.1



EXHIBIT B

Ringtone Electronic Royalty Reporting File Layout

Acceptable file formats are: -
1 MS Excel spreadsheet - p/oaso save & 33 fype “csv* (comrm separsted values)
2 ASClt texd efther in a defimited [csv) or fixod wicth format { bd)

hia-

FLE HEADER (Control Portion for File Transfer)

poase% o]

i

1

Sl

5
FLE BODY
. - ) 5 S A 3
1_|Manufacturer Number [) Text Yes __ |Account by HFA to Licen: M12345
2 [Transaction Date 8 Number Yes Date electronic royalty report submitied to HFA 20020304
Format YYYYMVDD
.13 [Royalty Reporting Perlod 6 Text Yes Length of period in number of months (left 2 digits), 30602
ending month (middie 2 digits), year (right 2 digits)
4_{HFALlcense Number 12 Text Yes _[Number assigned by HIFA for each license. 1012345678
5 {Configuration Code 2 Tex Yes Code designating the specific configuration licensed PH
(FX, PH, RR).
FX - Initiat Server Fixation .
PH - Phonic Ringtone .-
RR - Pre-Recorded Ringtone *
IMPORTANT ROTE: Each configuration must be
reported as a separate line. .
8 |SonqTitle 0 Text Yes Title of work for which a license was grented. STARRY NIGHT
7 {Units (For Period) 9 Number Yes Appilicable number for each specific configuration 12345
shown in field #5
8 [Publisher Name 0 Text Yes™  [Name of the publisher owning a share of thework. |- - Famous
9 tPublisher Ownership 7 Number Yes*  [Percent of song owned by specific publisher, as 33.3340
|__|Shore Percentaqe provided to ficensee on license
10 Royalty Rate 5 Nurneric Yes' ﬁeRm@I'dgra!e for each spedfic configuration shown in 0.9000
i m Amount (For 1 Numeric]  Yes  |Total royetties genesated this period for this ficense. 1.2500
121Service {le: Third Party) 20 Text Yes Third party sesvice through which the content was RINGTONEZ COM
: distitated (Each third party Service must be
reported on a separate line}

Note: Any characlers or digils excoeding these per field maximums will be truncaled.

Note: You must report by configuration(s) and units for each third party sesvice through which conlent was distributed.  See sample report for exam

** A separate publisher share % line with comesponding publisher name must be given for each ringtone configuration # the tie is not 100%

payable through HFA.

0004529.1
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RINGTONL SERVICE
LICENSING AGREEMENT

This agreement (“Agrccfnent”) ié entered into as of December 1, 2003 ("Effective
Date") by and between ("Licensee"), a New York
corporation with an office at Redacted REDACTED
» and The Harry Fox Agency, Inc. ("HFA"), a New York corporation
“with an office at 71 1. Third Avenue, New York, NY 10017.

WHEREAS, Licensee owns and operates a service pursuant to which cxcerpts of
copyrighted musical compositions ("Musical Works") in the form of Ringtones (as
below defined) are digitally reproduceéd on a central computer server or servers,
which Ringtones are subsequently transmitted from such servers and downloaded to
Covered Devices (as below defined) ("Service™); and

WHEREAS, in order to operate the Service, Licensee seeks licenses to make Server
Fixations (as below defined) and reproduce and distribute Ringtones of Musical
Works that are owned and/or controlled by publisher-principals affiliated with HFA
("Publisher-Principals"); and

WHEREAS, HFA is prepared to issue such licenses to the extent it is authorized to do
so by such Publisher-Principals;

NOW, THEREFORE, in consideration of the promises contained in this Agrecment
and for other good and valuable consideration, the adequacy and sufficiency of which
are hereby acknowledged, the parties hereto agree as follows:

1. Licensing

1.1 Pursuant to the terms of this Agreement, and as more particularly described
herein, upon receipt of appropriate license requests ("License Requests") from
Licensee, HFA shall, to the extent authorized by particular Publisher-
Principals, issue on behalf of such Publisher-Principals nonexclusive licenses
("Licenses") to reproduce and distribute Ringtones of Musical Works owned
and/or controlled by such Publisher-Principals ("Licensed Works") for use on
Licensee's Service in accordance with the terms of this Agreement. The
license authority contemplated hereunder and granted pursnant to any License
issued hereunder shall include and is limited to: (a) the digital reproduction of
Ringtones of Licensed Works on a central computer server or servers owned
and/or controlled by Licensee and located in the United States (including its
territories and possessions and the Commonwealth of Puerto Rico
(collectively, the "United States")) ("Servers"), solely for use in connection
with the Service ("Server Fixations"); (b) the digital transmission of Ringtones
of Licensed Works from such Servers for storage on Covered Devices, solely
for usc in connection with the Service; (c) the reproduction of Ringtoncs of
Licensed Works on Covered Devices, solely for use in connection with the
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“Service ("Ringtone Deliveries”); and (d) the offering of Promotional

Ringtones (as below defined) of Liccnsed Works, solely for use in connection
with the Service. The license authority under any License issued hereunder is
limited to and granted solely with respect to (x) the copyright interests of the
individual Participating Publisher-Principal(s) on whose behalf the License is
issued by HFA; and (y) if the Ringtone is a Pre-Recorded Ringtone (as below
defined), the particular individual sound recording of the individual Licensed
Work from which the excerpt embodicd in the Ringtone was derived.

For purposes of this Agreement:

A “Ringtone” is an excerpt, not to exceed thirty (30) seconds, of a musical
composition that is embodied in either (i) a digital file containing codes
representing and capable of being rendered into audio and played back as
musical notes constituting the work’s melody in either monophonic or
polyphonic form (“Phonic Ringtone™), or (ii) a digital file representing an
excerpt of no more than thirty (30) scconds of a sound recording of the
composition (“Pre-Recorded Ringtone”); in both cases, that is intended to be
digitally transmitted to and stored in an end user’s Covered Device and played
by such intended destination Covered Device whenever the Covered Device
activates its ringing or alert function indicating the arrival of a call, message
or other notification received by the Covered Device, and is designed to be
played by such Covered Device without any other distribution or
transmission. :

A “Covered Device” shall mean a mobile telephone, pager or other portable
communications device with a telephonic or messaging function that operates
on a wireless communications network regulated by the U.S. Federal -
Communications Commission pursuant to its rules govemning commercial
mobile radio services.

A “Promotional Ringtone” shall mean a digital transmission of a Ringtone in
streamed form made available to a prospective purchaser free of charge and
solely for the purpose of promoting the sale of the Ringtone, and that does not
result in a reproduction of any part or all of the Ringtone that is accessible
except by such prospective purchaser for an intended one-time promotional
playback through the operation of a Covered Device or other device.

The authority of HFA to issue Licenses for any individual Musical Work on
behalf of any one or more Publisher-Principals is subject to the approval of
the relevant Publisher-Principal(s). Before commencing to issue licenses
hereunder, HFA shall for a period of time (the “Opt-In Period”) offer to its
Publisher-Principals the opportunity to agree to make their Musical Works

-available for licensing under this Agreement by notifying HFA of their desire

to opt in to the Agreement. Notwithstanding the decision to opt in by any
individual Publisher-Principal, thereby rendering such Publisher-Principal a
"Participating Publisher-Principal,” if such Participating Publisher-Principal at
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any time requests that HFA not issue Licenses on jts behalf (either with
respect to a particular Musical Work or in general), HFA will honor that
request; provided, however, that any Licenses validly issued by HFA prior to
the receipt of such a request shall remain in effect until the Term (as below
defined) of this Agreement expires.

Following execution of this Agreement and conclusion of the Opt-In Period,
Licensee may begin submitting License Requests in electronic form in
accordance with the format specified in Exhibit A (as such format may be
modified from time to time by HFA upon reasonable notice to Licensec)
(“Request Format™), which License Requests shall be duly processed by HFA.
Without limitation, Licensee shall include in each License Request to the
extent required by the Request Format (a) the title of the Musical Work for
which a License is being requested; (b) thee writer(s) of the Musical Work; (c)
the publisher(s) of the Musical Work; and (d) whether the Ringtone is to be
licensed in the form of a Phonic Ringtone and/or a Pre-Recorded Ringtone;
and, if the Ringtone is a Pre-Recorded Ringtone, () the name of the record
company that produced the sound recording embodied in the Ringtone; () the
name of the artist performing such sound recording; (g) the ISRC number for
such sound recording; (h) the total playing time of such sound recording in its
complete form, expressed in minutes and seconds; (i) the title of an album for
which such sound recording has been previously licensed; and (j) such other
information as may be required by HFA’s Request Format.

HFA shall from time to time provide to Licensee an electronic file specifying
the Licenses issued under this Agreement (each such report a “Confirmation

- Report”). To aid Licensee in the calculation of royalties, with respect to each

License, such Confirmation Report shall include, inter alia, the total
percentage ownership share of the Participating Publisher-Principal(s) on
whose behalf the License has been issued.

For the avoidance of doubt, and without limitation, the Licenses granted
hereunder do not extend to or cover: (a) any right of public performance; (b)
any copyrights or other rights in sound recordings; (c) any rights to
synchronize musical works with visual images resulting in audiovisual works;
(d) any print, display or karaoke rights; (¢) any adaptation (derivative work)
rights; (f) any merchandising rights; (g) any use of a musical work (whether or
not embodied in a sound recording) for a marketing campaign, product tie-in,
game or contest or otherwise to advertise, promote or cross-promote any
product or service; or (h) any use of the title of a musical work, or the name or
likeness of any writer, publisher or artist associated with a musical work,
except for identification purposes as described in Section 4.

The license authority contemplated by this Agreement and grantcd pursuant to
any License issued hereunder is limited to Licensee and may not be
sublicensed, assigned or otherwise transferred by Licensee except to the
extent expressly permitted hereunder.
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Reporting and Payment of Royalties

Licensee shall account and pay royalties to HFA quarterly, within forty-five
(45) days after the end of each calendar quarter, on the basis of (a) the initial
Server Fixation of a particular individual Phonic Ringtone or Pre-Recorded
Ringtone of a Licensed Work made on any Server (but not any subsequent
Server Fixation of the identical Phonic Ringtone or Pre-Recorded Ringtone
made on the same or any other Server) (“Initial Server Fixation”); and (b)
each Ringtone Delivery in the form of a Phonic Ringtone (“Phonic Ringtone
Delivery™) or Pre-Recorded Ringtone (“Pre-Recorded Ringtone Delivery”).
Licensee shall provide its quarterly statements (“Statements”) in electronic
form in accordance with the format specified in Exhibit B (as such format
may be modified from time to time by HFA upon reasonable notice to
Licensee) (“Reporting Format™). With respect to each quarterly reporting
period, for each License, Licensee shall include in its Statement (t) the HFA
License number; (u) whether an Initial Server Fixation was made; (v) the total
number of Phonic Ringtone Deliveries and/or total number of Pre-Recorded
Ringtone Deliveries, as the case may be; (w) the particular retail outlet
through which each Ringtone Delivery was made; (%) the royalty amount
being paid for the Initial Server Fixation; (y) the total royalty amount being
paid for the Phonic Ringtone Deliveries and/or Pre-Recorded Ringtone
Deliveries; and (z) such other information as may be required by HFA’s
Reporting Format, Interest on Jate payments shall be payable to HFA at the
rate of prime plus two percent {2%) calculated from the date the royalties
were due to be paid under the applicable reporting period to the date of
ultimate payment to HFA.

For each Initial Server Fixation, the royalty shallbe ~Redacted

; provided, however, that this amount 'shall be proportionately reduced
to the extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work.

(2) For each Phonic Ringtone Delivery, the royalty shall be Redacted;
provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the

-License is granted own(s) or control(s) less than 100% of the Work. (b) For

each Pre-Recorded Ringtone Delivery, the royalty shall be Redacted ';

. provided, however, that this amount shall be proportionately reduced to the

extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) lcss than 100% of the Work.
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Term

The term of this Agreement shall commence as of the Effective Date and
terminate on December 31, 2005 (the “Term”). If Licensee wishes to renew
this Agreement for an additional two (2) year term, it shall notify HFA of such
desire not later than a date six (6) months prior to the end of the Term. Such
notification shall include proposed terms for any such renewal. Any renewal

- shall be subject 10 the approval of individual Publisher-Principals as described

in Subsection 1.2, and HFA reserves the right to propose changes to
administrative and other aspects of the Agreement as it deems appropriate.

Writer/Publisher Credit

Licensee shall, to the extent commercially reasonable, include in any graphics
and/or imagery displayed in conncction with the play of any Ringtone of a
Licensed Work written credit in legible form setting forth the names of the
writer(s) and publisher(s) of such Licensed Work.

Security

In connection with the use of any Licensed Work, Licensee shall implement
and maintain copy protection and digital rights management technology and
systems, including software and/or hardware functional limitations
(collectively, “Security Systems™) with respect to all aspects of the Service,
including without limitation its Servers and operating systems, that (a) are
designed to prevent unauthorized reproduction and distribution of the
Licensed Work, in the form of Ringtones or otherwise; (b) are sufficient to
track and enforce the use limitations contemplated by this Agreement; and (c)
meet or exceed current industry standards as they exist from time to time for
the licensed delivery of music via digital transmission and its reproduction on
devices including, without limjtation, Covered Devices.

In the event it becomes awarc of a breach of Licensee’s Security Systems
(“Security Breach”), whether through its own monitoring efforts, upon being
advised by another party (including HFA) or otherwise, Licensee shall use its
best efforts to resolve the Security Breach and restore the full integrity of its
Security Systems as quickly as possible. If a solution to the Security Breach
is not immediately available (i.e., cannot be implemented within twenty-four
(24) hours from the time Licensee becomes aware of the Security Breach),
Licensee shall (a) promptly notify HFA of the Security Breach in writing
(unless Licensee learned of the breach from HFA); and (b) cease all further
digital transmission and/or reproduction of Licensed Waorks to the extent such
activities are or could possibly be affected by the Security Breach, pending
full resolution of the Security Breach. In such a case, Licensee (x) shall keep
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HFA reasonably apprised of the status of its efforts to resolve the Security
Breach; and (y) shall not resume the activities that were suspended pursuant to
this Subsection 5.2 until the full integrity of its Security Systems has been
restored.

To the extent Licensee employs third-party technology in order to operate,
Licensee shall use its best efforts to maintain and upgrade such technology by -
(a) diligently monitoring any third-party notifications of bug-fixes, security
holes and functionality improvements; and (b) obtaining any available
upgrades and bug-fixes, and installing, testing and distributing such upgrades
and bug-fixes as necessary so as to maintain the integrity of its Security

- Systems.

Licensee shall use its best efforts to prevent any unauthorized digital
transmissions and reproductions of Musical Works by operators and users of
the Service and/or in any facility, on any device (including Covered Devices),
or by any-person under the supervision and/or control of Licensee.

Royalty and Security Compliance

Notwithstanding, without limiting and in addition to the general right of HFA
and/or any Participating Publisher-Principal pursuant to industry custom and
practice to examine the books and records of Licensee in connection with
Licensee’s use of Musical Works, HFA shall be entitled, upon thirty (30)
days’ notice to Licensee, to conduct an examination of the books, records,
operations and Sccurity Systems of Licensee (“Royalty and Security
Examination”) to determine whether Licensee is in compliance with its
reporting, royalty and security obligations under this Agreement. Absent a
good-faith basis to believe that Licensee is not in compliance with such
obligations, HFA shall not seck to initiate a Royalty and Security Examination
more than once every twelve (12) months or more than six (6) years following
the termination of this Agreement.

" During the course of a Royalty and Security Examination, upon request by

HFA or an examiner acting on its behalf, Licensee shall, within three 3)
business days (a) provide access to any information that may be called for by
such request, including without limitation any (i) books, records, files, logs,
reports, compilations, usage data and other documentation, whether in paper
or electronic form, that were or could be used or required to generate or verify
Licensee’s Statements and/or that reflect or summarize Licensees’ Statements;
(ii) financial information, including books, records, ledgers, reports, and other
documentation, reflecting cash receipts and general revenue accounts to the
extent such information relates directly or indirectly to the activities licensed
under this Agreement; and (iii) files, logs, reports, compilations, testing and
monitoring data and other documentation related to and/or reflecting the
operation and integrity of Licensee’s Security Systems (such information,
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along with the information described in the items (a)(i) and (a)(it) of this
Subsection 6.2, collectively referred to as “Documentation”); and (b) through
the assistance of personnel who are familiar with the technical and operational
aspects of Licensce’s computer, hardware, software, Security Systems
(collectively, “Operational Systems”) who are to be made available by
Licensee, provide real-time and/or historical access to such Operational
Systems, as requested, sufficient to permit HFA or'its examiner(s) to conduct
meaningful tests and analysis to verify that (i) the Operational Systems are
properly and accurately tracking and reporting the use of the Licensed Works,
and royalties payable therefor, as contemplated by the terms of this
Agreement; and (ii) the Operational Systems are in compliance with the
security requirements set forth in Section 5 of this Agreement. Licensee shall
provide the information, systems access and personnel required by this

* Subsection 6.2 free of charge and, unless otherwise agreed by HFA orits

examiner(s), at Licensee’s place of business.

During the course of and/or following completion of the Royalty and Security
Examination, upon request by HFA or an examiner acting on its behalf,
Licensee shall make available company personnel at an appropriate level of
seniority and/or technical ability to discuss and/or resolve particular issues and
findings arising out of such examination.

Licensee shall maintain any and alf Documentation that reasonably might be
expected to be relevant to HFA's conduct of a Royalty and Security
Examination for a period of at least six (6) years following the expiration or
termination of this Agreement, unless there is a Royalty and Security
Examination in progress or not fully resolved as of the expiration of such
period, in which case the Documentation shall be maintained until the Royalty
and Security Examination is fully resolved to the satisfaction of HFA.

If a royalty examination reveals a nonpayment or underpayment of royalties
due to HFA, the amounts determined to be owing shall be subject to interest
payable at the rate of prime plus two percent (2%) calculated from the date the
royalties were due to be paid under the applicable reporting period to the date
of ultimate payment to HFA. '

Termination/Default

All license authority pursuant to Licenses issued hereunder shall terminate
upon the expiration or termination of this Agreement (unless such Licenses
arc renewed pursuant to.a renewal of this Agreement as contemplated under
Section 3, in which case the terms of renewal shall apply as appropriate), and
any further transmission and/or reproduction of any Licensed Work after the
expiration of this Agreement shall be prohibited and actionable as an act of
infringement under, and fully subject to the remedics provided by, the
Copyright Act. Notwithstanding the foregoing, provided that the Agreement
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has not been terminated due to Licensee's breach or default, any Server
Fixations existing on Servers and/or Ringtone Deliveries existing on Covered
Devices as of the expiration of the Agreement may remain on such Servers
and Covered Devices; provided, however, that such existing Server Fixations
(in addition to the Ringtone Deliveries) may not be further reproduced or
distributed after the expiration of the Agreement.

Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, Licensee
understands and agrees that: (a) in the event Licensee fails to account to HFA

and pay royalties provided for in Section 2, HFA may provide written notice

to Licensee in the same manner as provided in Scction 1 15(c)(6) of the
Copyright Act that, unless the default is fully remedied within thirty (30) days
from the date of the notice, this Agreement and any Licenses issued hereunder
will be automatically terminated, and that such termination will render the
transmission and/or reproduction or both, of any Licensed Work for which
royalties have not been fully paid actionable as an act of infrin gement under

‘Section 501 of the Copyright Act, and fully subject to the remedies provided

by Sections 502 through 506 and 509 the Copyright Act; (b) in the event
Licensee is in material breach or default of any of its obligations under this
Agreement, HFA may provide written notice to Licensee in the same manner
as provided by Scction 115(c)(6) of the Copyright Act that, unless the default
is fully remedied within thirty (30) days from the date of the notice, this
Agreement and any Licenses issued hereunder will be automatically
terminated, and that such termination will render the further transmission
and/or reproduction, or both, of any Licensed Work actionable as an act of
infringement under Section 501 of the Copyright Act, and fully subject to the
remedies provided by Sections 502 through 506 and 509 of the Copyright Act.
Licensee further understands and agrees that in the case of infringement,
irreparable harm may be presumed, and HFA and/or any affected Publisher-
Principal(s) shall be entitled as appropriate to injunctive relief, in addition to
any other remedy that may be available at law or in equity and/or under this -
Agreement. For the avoidance of doubt, and without limitation, Licensee's
breach of any of the obligations imposed by Sections 2, 5 and 6 of this
Agreement shall be considered a material breach of, and default under, this
Agreement.

To the extent permitted by applicable law, and without limitation, the
occurrence of any of the following events shall also be considered a material
breach of and default under this Agreement: (a) Licensee’s dissolution and/or
the liquidation of all of Licensee’s assets; (b) the filing of a petition in

. bankruptcy or insolvency or for an arrangement or reorganization by, for or

against Licensee; (c) the appointment of a receiver or trustee for all or a
portion of Licensee’s assets; (d) Licensee’s assignment of assets for the
benefit of creditors; and (e) Licensee’s insolvency. Upon the occurrence of
any of the events described in items (a) through (¢) of this Subsection 7.3,
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notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, this
Agreement and all license authority pursuant to any Licenses granted
hereunder shall terminate automatically without the requirement of any further
action on the part of HFA or the Participating Publisher-Principals.

Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, including
without limitation the remedies set forth in Subsection 7.2, the breach of any
of the provisions set forth in Section 5 shall entitle HFA and/or any relevant
Publisher-Principal to specific performance of such provision and/or to
terminate, effective immediately upon the giving of notice, the license.
authority pursuant to any License granted hereunder.

Notwithstanding the expiration or termination of this Agreement, Sections 2,
4, 5 and 6 and Subsections 7.1, 7.4, 8.2, 8.3, 8.4, 8.5, 8.6 and 8.8 shall to the
extent applicable survive and continue to bind the parties and their legal
representatives and successors. )

Miscellaneous

Administrative Fee. In addition to the royalties payable hereunder, within five
(5) business days following execution of this Agreement, Licensee shall pay
to HFA an administrative fee of REDACTED in
consideration of HFA’s administrative expenses in connection with the

publisher opt-in and licensing processes contemplated hereunder .

Notices. All notices hereunder shall be in writing and shall be deemed
effective (a) if provided by hand delivery, upon delivery; (b) if provided by
overnight courier, one (1) business day following the date sent; and ©if
provided by registered or certified mail, return receipt requested, five )
business days following the date mailed. Notices shall be sent to the
following addresses:

Ifto HFA:

To the address set forth above. Atin: General Counsel, Fax: 212-922-3299,
If to Licensee:

To the address set forth above. Attn: Redacted

Publicity. Neither pariy shall issue any press release or other publicity
document concerning this Agreement without the prior written consent of the

other party. '
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Assignment. This Agreement may not be assigned.

Entire Agreement; Amendment. This Agreement represents the entire
understanding of the parties with respect to the subject matter hereof,
supersedes all prior and contemporaneous agreements and understandings of
the parties with respect to the subject matter hereof, and may not be altered or
amended except in a written instrument executed by both parties.

Governing Law; Jurisdiction. This Agreement shall be governed by, and
construed in accordance with, federal law and/or the laws of the State of New
York (without giving effect to conflicts of law principles thereof), as may be
applicable. With respect to any action or proceeding arising out of this
Agreement, the parties (a) agree that the sole and exclusive venue for such
action or proceeding shall be in a court of appropriate jurisdiction located in
New York County, New York; (2) agree to the appropriateness of, and waive
any objection concerning, the propriety and/or convenience of, proceeding in
such venue; and (3) consent to the personal jurisdiction of such court.

Severability; Waiver. 1fa court should determine that any part of this
Agreement is invalid or unenforceable, the remainder of this Agreement shall
remain in full force and effect. Performance of any obligation required of a
party hereunder may be waived only by a written waiver signed by a duly
authorized officer of the other party, which waiver shall be effective only with
respect to the specific obligation described therein.

Headings. The titles used in this Agreement are used for convenience only
and are not to be considered in construing or interpreting this Agreement.

Assistance of Counsel. Each party hereto acknowledges that it has been
represented by its own independent counsel, who has reviewed this
Agreement and discussed the terms herein with his or her respective client
prior to execution.




8.10 Counterparts. This Agreement may be executed in multiple

- counterparts and delivery of an executed counterpart may be made by
facsimile, each such counterpart to be considered and accepted as an original,
and al! such counterparts together to constitute a single Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the
Effective Date:

Redacted

THE HARRY FOX, AGENCY, INC.

By: \ [

Printname: \ ) & ¢l ahere mt™-
Title: §v¥ 9 ’y&vu.»Mr( sl

00045291



EXHIBIT A

fa_\ Ringtone Electronic License Request & Output File Layout

Acceptadble Data Formats:

1 MS Access dalabase
2 MS Excel Spreadsheels (with proper headings)
3 Flal File (follow the file tayout below)

Description Type length Decimal _ Input Option
1 __[Manufacturer Number A 6 M
2 __|Transaction Date N 8 0 M
3 |Manufacturer Request Number N 8 0 M
4 __[Ringlone Playing Time - Seconds N 2 0 M
5 _|Song Title A 200, M
6 _|A/K/A Song Title A 200 [o]
7__JISWC Code A 11 (o]
8_ |HFA Song Code A 6 [o]
9 {Song Writer(s) A 200 M
10 _|Publisher Name A €0, o
11_{HFA Publisher Number A 6 InputOutput
12_|Publisher Share N 7 4] InpulOulput
13 _|Catalog Number (for matching purposes only) A 15 o]
14 |Configuration Code(s) A 12 M
15_|UPC Code (for matching purposes only) A 16 o]
18 llicense Type A 1 M
17_|Server Fixation Date -N 8 0 M
18 jRate Code A 1 M
19 _|Rate In Cents N 7 7 M
20 _|Astist Name (For Pre-Recorded Ringtone) A &0 c*
21 _IAlbum Tite {(For Pre-Recorded Ringtone) A 200 Cc*
22_|Record L abel (For Pre-Recorded Ringtone) A 60 [
23 |Total Playing Time - Minutes {For Pre-Recorded Ringtone) N 3 o [
24 |Total Playing Time - Seconds (For Pre-Recorded Ringtone) N 2 o] - c*
25 |ISRC Code (For Pre-Reci A c*
263 |USCh Defifed E SRS 2 [ Inpot/Otitputs:
27 {HFA License Number N 10 Qutput
28 [HFA License Status Code A 2 Input/Oufput
29 JHFA License Status Code 1 A 2 Qulput
30_{HFA ticense Status Code 2 N 2 Output
31_|HFA Flag for Amended Publisher Data A 1 Qutput
32 [Publisher Status . A 1 Oulput
KEY;  TYPE: .

A = Aphanumeric Field
N = Numeric Field

LENGTH: For Alphanumeric fields, # is the maximum number of characters required.
For Numeric fields, it is the exact number of characters required.

DECIMAL: Number of characters after decimal (for numeric fliekds only)

INPUT OPTION:
M = Mandatory
0= Optional

O° = Optional, however, providing this information witl greatly help expedite the hicensing process

4 the song was released within the last six months.,

C* = Conditional -~ Information mandalory if request is for a Pre-Recorded Ringtone

“A® All inputioutput fields should be feft blank upon initial license submission, EXCEPT for Field 28
which should be populated wilh tha letter R in Ihe input file IF the record is a resubmission thal has been amended.

0004529.1




EXHIBIT B

Ringtone Electronic Royalty Reporting File Layout
( i ’ Acceptable file formats are:
: w - 1 MS Excel spreodsheel - pleasa save it as lype "csv” fcamma separated valves)
2 ASCH text either in a ogdimited {csv) or fxed wicth formrest {.taf)

FILE HEADER (Control Portion for File Transfer)

N
=1}
t

Numbes Yes Number of lines d.datanﬁle:medasmmd 1o 32145
verify complete and accurate file copy was received.

R g
19 Accourt number assigned by HFA to Licensea M12345
2 Date electronic royaity report submitted to HFA 20020304
i : Format: YYYYMMOD
3 |Royalty Reporting Period 6 Text Yes Length of period in numbes of months (left 2 digits), 30602
: - ending month (middle 2 digits), yeor (right 2 digits)
4 {HFA License 12 Text Yes Number assigned by HFA for each Jicense. 1012345678
5 |Configuration Code 2 Text Yes Code designating the specific configuration kicensed PH
(FX. PH RR ). :
FX - Initid Server Fuxotion
PH - Phonic Ringtone
RR - Pre-Recorded Ringtone
IMPORTANY NOTE: Each configuration must be
reported as a sep: Iine.
6_]Song Title 30 Text Yes Title of work for which a ficense was granted. STARRY NIGHT
7 |Units (For Period) 9 /] Number Yes Applicable number for each spedific configuration 12345
- shown in field #5 X
8 [Publisher Name a0 Text Yes®*  [Name d the pubiisher owning a share of the work. Famous
9 ]Publisher Ownership 7 4 Nomber Yes™  [Percent of song owned by spedific publisher, as - 33,3340
|__[Share Percentaqe provided 1o licensee on kicense
10 Royalty Rate s a ic Yes mmel«mwcmmmm:n 0.1000
" ':;'f’;:’g Amount (For 1 4 |numeic]  Yes  |vota royatties generated this period for s ficense. 1.2500
12[Service (ie: Third Party) 30 Tex Yes | Thid party service through which the contert was | RINGTONE2 COM
distibuted {Each third party Service must be )
reported on a separate line}

Note: Any characlers or dgits exceeding these per field maximums will be truncated.
Note: You must report by configuration('s) and units for each third party service through which content was distributed. See sample report for exam

= A separate pubiisher share % line with comesponding publisher name rust be given for each ringtone configuration if the title is not 100%
payable through HFA :

0004529.1
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MEMORANDUM OF AGREEMENT

This Memorandum of Agreement (“Agreement”) is being entered into as
of September__, 2003 (the “Effective Date™), by and between The Harry Fox Agency,
Inc., having its principal place of business at 711 Third Avenue New York, 8th Floor,
New York 10017 (“HFA”) and Redacted

Redacted having its principal place of business at
(“Licensee™). Certain terms used in this Agreement have
the meanings assigned to them in Section 1.

WHEREAS, HFA is the licensing and collection agent for numerous
music publishers (cach a “Publisher-Principal”) with respect to the licensing, under
Section 115 of the U.S. Copyright Act, 17 U.S.C. §115, of the manufacture and
distribution of phonorecords embodying performances of copyrighted musical
compositions owned or controlled by the Publisher-Principals;

WHEREAS, through recent transactions, Licensee has acquired, and
owns and operates, a digital music service previously operated by Redacted
(the “Licensed Service”) which, among other things, provides access to Sound
Recordings (as such term is defined in Section 101 of the U.S. Copyright Act, 17 U.S.C.
§101) of Musical Works (as defined below);

WHEREAS, Licensee is authorized to make: (i) general digital
phonorecord deliveries (as such term is defined in Section 115 of the U.S. Copyright
Act, 17 U.S.C. § 115) pursuant to licenses issued by HFA and (ii) On-Demand Streams
and Limited Downloads (as such terms are defined in an Agreement Conceming the
Licensing of Certain Intemet Music Subscription Services dated as of May 19, 2003
between HFA and Licensee (the “Internet Subscription Services Agreement”)) pursuant
to licenses issued by HFA under the terms of the Internet Subscription Services
Agreement;

WHEREAS, Licensee has taken the position that no further licenses are
required for its activities involving (i) the manufacture and delivery of (or having made
and delivered) phonorecords of Musical Works on computer hard drives, portable
consumer electronic devices and other hardware devices (as well as compact discs
distributed in connection therewith, including through its Gateway Music Vault service
offering) in the form of Pre-Loaded Files (as hereinafter defined), (ii) delivery of a
dceryption key to subsuibers of the Licensed Service who request such a key, and
(iii) permitting subscribers to decrypt such Pre-Loaded Files for use by such subscribers,
but Licensce is willing to obtain licenses for such activities under the terms of this
Agreement;

WHEREAS, HFA has taken the position that licenses are required for the
activities described in the preceding clause and is prepared to grant such licenses
pursuant to the terms described herein;



WHEREAS, the music industry is currently confronting a substantial
challenge from widespread Internet piracy, which has caused serious harm to copyright
owners and impeded the successful launch and development of legitimate online music
subscription services for the downloading and streaming of music;

WHEREAS, HFA wishes to assist such legitimate online music
subscription services in the successful launch and development of their services, which
will benefit copyright owners and the music industry generally; and

WHEREAS, to achieve these objectives for their mutual benefit, HFA
has agreed, subject to the approval of its Publisher-Principals, to issue licenses for Pre-
Loaded Files, on an experimental basis for a limited period of time, pursuant to the
terms and conditions set forth herein.

NOW, THEREFORE, in consideration of the mutual covenants,
conditions and agreements set forth herein and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties
agree as follows:

1. Definitions. As used in this Agrecment, the following terms have the
meanings indicated:

(a)  “Decryption Key” shall mean the so-called electronic
“key” issued by Licensee to decrypt a Pre-Loaded File.

(b)  “Device” shall mean a computer hardware device or
portable consumer electronic device distributed to a User, which device has the
capability to store Pre-Loaded Files and render an audible version of a sound recording
to the User through use, inter alia, of a Decryption Key. Inthe case of the Pre-Loaded
Files offered by Licensee as part of its Gateway Music Vault service offering, a
“Device” also shall include a compact disc.

()  “Pre-Loaded File” shall mean an encrypted digital file
containing a Sound Recording of a Musical Work stored on a Device and designed to be
accessed only through use of a Decryption Key.

(d)  “Term” shall have the meaning assigned to it in
Section 5.1.

()  “User” shall mean any individual who accesses the
Licensed Service.

43 “Musical Work™ shall mean any copyrighted musical
composition owned or controlled by a Publisher-Principal and available for licensing
hereunder.



2. License.

2.1 Subject to and in accordance with the terms, conditions,
restrictions and limitations contained in this Agreement, and solely to the extent of the
rights of each Publisher-Principal with respect to each Musical Work (subject to
Section 2.4), HFA, on behalf of each of its Publisher-Principals, agrees to grant
Licensee, in accordance with the procedures set forth in Section 2.8, during the Term
and throughout the United States (as such term is defined in Section 101 of the U.S.
Copyright Act, 17 U.S.C. § 101, the *“Territory”’), non-exclusive, non-transferable
licenses, without the right to sublicense (except as specifically permitted pursuant to
Section 2.7), to: (i) make, or have made, phonorecords embodying Musical Works as
necessary to make and distribute, or have made and distributed, Pre-Loaded Files; and
(ii) make and distribute, or have made and distributed, Pre-Loaded Files. The licenses
granted herein and hereunder shall be retroactive to the inception of Licensee’s and
Gateway’s Gateway Music Vault service offering.

2.2 The parties hereto agree that the making and delivery of
Pre-Loaded Files are covered by the licenses granted pursuant to the terms hereof. The
parties further agree that, to the extent a license is required, the transmission of
Decryption Keys and once the Decryption Keys for Pre-Loaded Files have been
transmitted to the user, the resulting decrypted Pre-Loaded Files, are licensed to
Licensee under licenses granted pursuant to the terms of either this Agreement, the
Intemet Subscription Services Agreement and/or other licenses granted by Publisher-
Principals with respect to the Musical Works. :

23 The authority of HFA to license Musical Works, on the
terms set forth herein, on behalf of its Publisher-Principals is subject to the approval of
the relevant Publisher-Principals. HFA shall notify each Publisher-Principal of the
terms of this Agreement, recommending that HFA issue licenses on behalf of such
Publisher-Principal pursuant to the terms and conditions of this Agreement, and shali
establish an opt-out period of approximately four (4) weeks before commencing to issue
licenses pursuant to this Agreement. If a Publisher-Principal at any time requests that
HFA not issue licenses on its behalf (either with respect to one or more particular
Musical Works or in general), HFA will honor that request; provided, however, that any
such request shall not affect the validity or subsistence of a license issued prior to such
request. Promptly upon the conclusion of the opt-out period, HFA shall noti fy Licensee
of Publisher-Principals that have notified HFA that they do not wish to make licenses of
their works available under this Agreement.

2.4 HFA shall issue mechanical licenses pursuant to the terms
of this Agreement with respect to a Musical Work in its entirety if one or more of its
Publisher-Principals owns or controls a partial interest in such Musical Work, even if
other co-owners of such Musical Work are not Publisher-Principals, except that,
pursuant to Section 2.3, if all of the Publisher-Principals that own or control such
Musical Work request that HFA not issue licenses on their behalf, HFA will not issue
such licenses.



25 For the reasons set forth above, the licenses granted
pursuant to the terms hereof shall be made on a gratis basis, subject to the terms and
conditions set forth herein.

2.6 Therights granted by HFA pursuant to the terms hereof
on behalf of the Publisher-Principals arc non-exclusive and limited to use of the Musical
Works in the manner expressly described in this Agreement, Any and all other rights
held by HFA and its Publisher-Principals that are not specifically granted herein are
reserved by HFA and its Publisher-Principals, and their designees, including without
limitation, print or display rights, merchandising rights, adaptation (derivative work)
rights except as provided in Section 115(a)(2) of the Copyright Act, rights to
synchronize Musical Works with visual images resulting in audiovisual works, karaoke
rights, rights in lyrics and other rights not contemplated by Section 115 of the Copyright
Act.

2.7 Licensee shall obtain HFA’s prior written approval (such
approval not to be unreasonably withheld, and such approval to be deemed given if not
granted within five business days after receipt by HFA of such a request from Licensee
in accordance with Section 8.2 hereto) before it authorizes any third party, under its
have-made rights pursuant to Section 2.1, to make Pre-Loaded Files; provided that the
manufacturers listed on Exhibit A hereto shall be deemed to be approved manufacturers
pursuant to this Section 2.7. Notwithstanding the foregoing, HFA hereby acknowledges,
retroactive to the inception of Licensee’s Gateway Music Vault service offering,
Licensee’s rights to authorize Gateway, Inc. to make Pre-Loaded Files in accordance
with the terms of the license. Licensee shall be responsible for ensuring compliance by
any such third party with the terms of this Agrecment and any breach of this Agreement
by any such third party shall be deemed a breach by Licensee.

2.8 Licensee hereby requests licenses hereunder for all
musical works as to which Licensee is, as of the Effective Date, authorized to make
digital phonorecord deliveries under licenscs issued by HFA under the terms of the
Internet Subscription Services Agreement or other licenses issued by HFA. Withina
reasonable period after the expiration of the opt-out period described in Section 2.3,
such licenses shall be issued by HFA as to all such Musical Works as to which the
relevant Publisher-Principals have not requested that licenses be withheld, retroactively
to the inception of the Gateway Music Vault service. On a prospective basis, Licensee
(or a label designee acting on behalf of Licensee) shall submit license requests in
electronic form, either individually or batched, in accordance with the license request
form attached hereto as Exhibit B, as such form may be revised reasonably by HFA
from time to time, specifying that such license is being sought for Licensee for the “Pre-
Loaded File” configuration; provided that, for Musical Works previously licensed, HFA
will ordinarily only requirc the existing HFA license number for such Musical Works.
The parties each acknowledge the importance to HFA and its Publisher-Principals of
having license requests submitted promptly, and the importance to Licensee of having
the license forms issued promptly. The parties shall cooperate in good faith with respect
to all licensing procedures in order to promote each of these goals. In the event
Licensee would like the record labels to seek licenses for Pre-Loaded Files directly from



HFA, HFA agrees to cooperate in good faith with Licensee in order to formulate an
arrangement for such licensing of Pre-Loaded Files.

3. Covenants.

3.1 Licensee shall incorporate, as part of the distribution of
Pre-Loaded Files of Sound Recordings of Musical Works to existing and prospective
Users and other persons, a security technology that is intended to prevent an actual or
prospective User or other person from accessing any Musical Work in the Pre-Loaded
File without the use of the Decryption Key.

3.2 To the extent that the Licensed Service uses third party
technology in order to satisfy the requirements of Section 3.1, Licensee shall use its
commercially reasonable efforts to maintain and upgrade such technology by diligently
monitoring any third-party announcement made available to Licensee of bug-fixes,
security holes and functionality improvements, obtaining such upgrades, and installing
and distributing such upgrades as reasonably necessary to maintain the integrity of the
Licensed Service against unauthorized access to Pre-Loaded Files without the use of the
Decryption Key.

33 Licensee shall use its reasonable best efforts to prevent the
creation of any unauthorized copies of any licensed Musical Works in any facilities in
its control in any form (including but not limited to, copies created by employees or
contractors outside the immediate scope of their employment), and shall use its
commercially reasonable efforts to prevent the creatian of such unauthorized copies by
any users. If Licensee leams of any circumvention of the technology used to satisfy the
requirements of Section 3.1 above that allows a substantial number of Users to have
unauthorized access to Pre-Loaded Files without the use of the Decryption Key (each,
an “Unauthorized Use”), Licensee shall promptly provide HFA with written notification
of such Unauthorized Use and use commercially reasonable efforts to secure its
technology against such Unauthorized Use to the satisfaction of HFA within forty-five
(45) days of Licensee’s leamning of such Unauthorized Use. At HFA’s request, Licensee
shall suspend all distribution of Pre-Loaded Files of Musical Works under this
Agreement pending Licensee’s securing its technology against such Unauthorized Use
to the reasonable satisfaction of HFA. If Licensee fails so to suspend such distribution,
or following such suspension Licensee fails to secure its technology against such
Unauthorized Use to the satisfaction of HFA within such forty-five (45) day period, then
HFA shall have the right to terminate this Agreement immediately upon notice to
Licensee.

4. Reporting and Consultation.

4.1  Inaddition to its obligations under its existing licenses,
Licensee shall account to HFA on a quarterly basis for activity under licenses granted
pursuant to the terms hereof, within forty-five (45) days after the close of each quarter in
which such activity occurred. The first such report shall not be due until forty-five (45)
days after the close of the quarter during which this Agreement is executed, and shall
cover the period from the inception of Licensee’s Gateway Music Vault service through



the close of such quarter. The report shall include (i) the names of manufacturers for

- which, and the product lines of devices on which, the Pre-Loaded files were made and
distributed and (ii) for cach manufacturer and product line of device, the total number of
Pre-Loaded Files of Musical Works made and distributed. The number of Pre-Loaded
Files of each Musical Work for which a Decryption Key was delivered to a User will be
aggregated with Limited Downloads delivered under, and reported to HFA under, the
Internet Subscription Services Agreement. Such reports, which shall be substantially in
the form exemplified in Exhibit C hereto, shall identify each such Musical Work by title
and include, without limitation, the HFA license number, the ISRC number if available
and the catalog number if available.

4.2 AtHFA’s request, Licensee shall consult with HFA at
least monthly with respect to Licensee’s activities under this Agreement. As part of
such consultation, Licensee shail advise HFA in writing of any new offerings of Pre-
Loaded Files that it intends to launch in the subsequent ninety (90) days.

4.3 HFA shall be entitled, upon thirty (30) days’ prior written
notice, during the Term or the six (6) months following the Term, to conduct an
examination of the books, records and security technologies of Licensee to determine
whether Licensee is in compliance with its reporting and security obligations under this
Agreement during Licensee’s usual business hours, at the place where Licensee keeps
such books and records to be examined. HFA may make such an examination under
this Agreement no more than twice.

5. Term and Termination.

5.1 Unless terminated earlier in accordance with the terms set
forth herein, the initial term of this Agreement shall be one year from the Effective Date
(the “Initial Term”) and shall automatically renew for a single additional six (6) month
period unless either party notifies the other in writing at least thirty (30) days before the
end of the Initial Term that it does not wish to extend the Agreement (such additional
six-month period, together with the Initial Term, the “Term”).

5.2 Upon the expiration or other termination of this
Agreement, all license authority under this Agreement and pursuant to any licenses
issued under this Agreement shall terminate, without prejudice to any rights that
Licensee may have to engage in similar activities under any other agreement or
otherwise. To the extent that Pre-Loaded Files have been distributed by or for Licensec
pursuant to licenses issued hereunder prior to the expiration or other termination of this
Agreement, Licensee may continue to transmit Decryption Keys therefor, and Users
may continue to access the decrypted Pre-Loaded Files, and the provisions of
Sections 2.2 and 4.1 shall apply.

5.3 In addition to such other rights and remedies which HFA
or the Publisher-Principals may have at law or otherwise under this Agreement
(including, without limitation, the right to enforce performance hereof, including
specific performance), HFA and the Publisher-Principals shall have the right to
terminate this Agreement immediately (subject to the provisions of Section 5.3.4 below)



upon notice to Licensee and all rights granted hereunder shall forthwith revert to the
Publisher-Principals, upon the occurrence of any one or more of the following events,
which shall be deemed material breaches and defaults by Licensee hereunder:

5.3.1 Licensee’s breach of Section 3.3, in accordance
with the provisions thereof;

5.3.2 To the extent permitted by applicable law,
Licensee’s dissolution, insolvency or the liquidation of Licensee’s assets, or the
commission of an act for, or in, bankruptcy or the filing of a petition in
bankruptcy or insolvency or for an agreement or reorganization, by, for or
against Licensee, or the appointment of a receiver or a trustee for all or a portion.
of Licensee’s property, or an assignment by Licensee for the benefit of creditors;

5.3.3  Except as expressly permitted under Section 2.7,
Licensee’s attempt to sublicense or assign any rights licensed hereunder without
HFA’s prior written consent; and

5.3.4 Except for the breaches set forth in Sections 5.3.1,
5.3.2 and 5.3.3, for which no cure period is provided, Licensee’s breach of any
material representation, warranty or agreement or any other obligation in this
Agreement, which breach remains uncured thirty (30) days after written notice
by HFA thereof,

6. Survival. Following termination of this Agreement for any reason,
the following Sections shall survive (inclusive of subparts): 1, 4.1,4.3, 6, 7 and 8.

7. Assignment. This Agreement shall be binding upon and iriure to the
benefit of the parties and their respective successors and permitted assigns. Neither
party shall assign its respective rights and obligations, in whole or in part, under this
Agreement without prior written consent of the other party.

8. Miscellaneous.

8.1 Nature of Agreement. The parties are entering into this

Agreement on an experimental basis and solely to settle disputed matters with respect to
which this Agreement shall not constitute an admission or evidence of the positions of
cither party. In keeping therewith, the parties agree that (i) the royalty rate and other
arrangements set forth in this Agreement shall have no precedential effect in any
subsequent negotiations or proceedings, (ii) this Agreement shall not be used by either
party as evidence either that a license is or is not required for or in connection with Pre-
Loaded Files or that the Internet Subscription Services Agreement does or does not
cover Pre-Loaded Files, and (iii) neither of the parties, nor any third party authorized by
Licensee to engage in activities pursuant to the licenses issued under this Agreement,
may rely on this Agreement or any of the negotiations associated herewith to make any
claim to the contrary. In the event that Licensee pays its licensors of Sound Recordings
additional royalties (i.e. in addition to those royalties otherwise payable in respect of On
Demand Streams and Limited Downloads) in excess of -

Redacted forlicensing the Sound Recording rights for Pre-Loaded Files, Licensee




shall have ninety (90) days in which to make an offer to publishers to pay royalties for
the activities licensed hereunder. If Licensee fails to make such an offer, this
Agreement and the licenses granted pursuant to the terms hereof shall terminate and the
provisions of Section 5.2 shall apply.

8.2 Notices. All notices, requests, demands, or other
communications required or permitted under this Agreement shall be in writing and
shall be delivered by hand, sent by facsimile transmission, or mailed, postage prepaid,
by registered, certified or express mail or reputable overnight courier service and shall
be deemed given when so delivered by hand, or by facsimile (with confirmation of
receipt) or if mailed, three days after mailing (one business day in the case of express
mail or overnight courier service), as follows: :

(a) if to HFA:

The Harry Fox Agency

711 Third Avenue

New York, New York 10017
Attention: President
Telephone: (212) 922-3260
Facsimile: (212) 953-2471

and to:

The Harry Fox Agency

711 Third Avenue

New York, New York 10017
Attention: Jacqueline C. Charlesworth
Telephone: (212) 922-3266
Facsimile: (212) 922-3299

with a copy to:

Paul, Weiss, Rifkind, Wharton & Garrison
1285 Avenue of the Americas

New York, New York 10019-6064
Attention: Carey R. Ramos, Esq.
Telephone: (212) 373-3340

Facsimile: (212) 373-2380

®)

Redacted



With a copy to:

Amold & Porter

Attention: Steve Englund
Telephone: (703) 720-7009

8.3  Entire Understanding. This Agreement contains the entire
understanding of the parties hereto relating to the subject matter hereof and cannot be
changed or terminated except by a written instrument signed by an officer of HFA and |
an officer of Licensce. The parties hereto are sophisticated and have had the
opportunity to be represented by lawyers throughout the negotiation of this Agreement.
As a consequence, the parties do not believe that the presumptions of any laws or rules
relating to the interpretation of contracts against the drafter of any particular clause
should be applied in this case and therefore waive their effects.

: 8.4 Severability; Waiver. Should any part of this Agreement
judicially be declared to be invalid, unenforceable, or void, the parties agree that the part
or parts of this Agreement so held to be invalid, unenforceable, or void shall be
reformed by the entity having jurisdiction thereover without further action by the parties
hereto and only to the extent necessary to make such part or parts valid and enforceable.
A waiver by either party hereto of any of the covenants to be performed by the other
party or any breach thereof shall not be effective unless made in writing and signed by
the waiving party and shall not be construed to be a waiver of any succeeding breach
thereof or of any covenant herein contained.

8.5  Relationship of the Parties. Each party is acting as an
independent contractor and not as an agent, partner, or joint venturer with the other
party for any purpose. Except as provided in this Agreement, neither party shall have
any right, power, or authority to act or to create any obligation, express or implied, on
behalf of the other.

8.6  Govemning Law; Jurisdiction. This Agrecment shall be

governed by, and construed in accordance with the laws of the State of New York,
without regard to conflict of laws principles. The parties agree that any actions or
proceedings arising by reason of any breach of this Agreement shall be brought and
maintained in a court of appropriate jurisdiction within the County of New York, City of
New York.

8.7  Counterparts. This Agreement may be executed
simultaneously or in one or more actual or telecopied counterparts, each of which shall
be deemed an original, and all of which, when taken together, shall constitute one and
the same instrument. The parties hereto confirm that any facsimile copy of another
party’s executed counterpart of this Agreement (or its signature page thereof) will be
deemed to be an executed original thereof.



IN WITNESS WHEREOF, the parties hereto have caused their
authorized representatives to execute this Agreement.

THE HARRY FOX AGENCY, INC.

By: ﬁA Z\ '

txz@ f\ Churgin )
P#esident & CEO

Redacted
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Approved Manufacturers

Apple
HP/Compagq
Dell
Gateway

Sony “h-
eMachines ,H/‘ . “,”73

Samsung r
Toshiba R Bu I
Panasonic

Sharp

Alienware

Northgate

IBM

Walmart

Apple

Samsung

Sony

Rio

Creative

Sanyo/Fisher

Archos

RCA (Thomson)

eDigital

Pioneer

Intel

Phillips

Best Buy

Private label devices by any of the above

C-1
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HFA/RIAA Electronic License File Field Definitions

Exhibit B

Type:
Mandatory
()
Optional (O)
Conditional
Field o" Explanation Example
1 | Manufacturer Number M .| Account number assigned by | M12345
) HFA to Licensee
2 | Transaction Date M Date electronic license “Format;
request submitted to HFA YYYYMMDD
Example:
3/4/2001
Data Entered:
20010304
3 { Manufacturer Request M Unique identifying number 12345678
: Number (numerical only) assigned by
Licensee for each work for
which a license is requested
4 | Label Name M The name of the record label | Epic
that produced the applicable
recording
4 | Label Name M The name of the record label | Epic
that produced the applicable
recording
6 | Playing Time - Minutes M The number of minutes in the | "Duration=35
duration of the applicable minutes and 52
recording seconds
Data entered: 005
7 | Playing Time - Seconds M The number of seconds inthe | "Duration =5
duration of the applicable minutes and 52
recording seconds
Data entered: 052
8 | Artist M The name of the artist Beatles
performing the applicable
recording
9 | Song Title M Title of work for which a Yesterday
License is requested
10 | A/K/A Song Title O Other names by which the Over the Rainbow;
work is known Somewhere Over
the Rainbow
11 | ISWC Code O International Standard Example: T-
Musical Work Cade. Code 034.524.680-1
assigned to works by the Data Entered:
network of ISO/ISWC Local | T0345246801

or Regional agencies

Doc #:NY6:461021.16
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Type:

Mandatory
(WY
Optional (O)
Conditional
Field " Explanation Example
12 | HFA Song Code (6] Identifier assigned by HFA to | Example: Y12345
identify a work uniquely
13 | Songwriter(s) C Name of the composer(s) of Format: [First
fr)o;idc cill'xer: the work. Name] [Last
a) Songwriter or ;
(b) Publisher, N:II:; :L’] [1;::“
Catalog #, Album ’
Title and UPC Example:
Michael Ross,
Tom Smith
14 | Publisher Name C Name of publisher owning a EMI Mills
Provide either: share of the work.
(a) Songwriter or | Additional publishers should
(b) Publisher, be listed on separate lincs
Catalog #, Album | using the same
Title and UPC manufacturer’s request
number assigned to the work,
15 | HFA Publisher Number (@) Identifier assigned by HFA to | P12345
identify a publisher uniquely.
16 | Publisher Share 9] Percent of song owned by Example;
publisher. 66.667%
Data Entered:
066.6670
17 | Catalog Number C The catalog number of a prior | 12345-2
Provide either: physical product that has been
(a) Songwriter or previously licensed (where
(b) Publisher, applicable.)
Catalog #, Album
Title and UPC
18 | Album (physical C The title of a pricr physical Parachute
product) Title Provide cither: product that has been .
(a) Songwriter or previously licensed (where
(b) Publisher, applicable)
Catalog #, Album
Title and UPC
19 | UPC Code C The UPC code of a prior 706301594728
Provide cither: physical product that has been
(a) Songwriter or previously licensed (where
(b) Publisher, applicable).
Catalog #, Album
Title and UPC

Doc #:NY6:461021.16
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Field

Type:
Mandatory

™M)
Optional (O)
Conditional

Explanation

Example

20

Configuration Code

(C)"
M

Code designating
configuration type(s)
applicable. Numerous
options available; most
relevant are in example
column.

CV =Covered
Services under the
RIAA Agreement
only (includes LT,
LU and S below)
LT = Time-
Limited Digital
Phonorecord
Delivery

LU = Use Limited
Digital
Phonorecord
Delivery

S = On-Demand
Streaming (Single)
SA = On-Demand
Streaming
(Album)

FX = Fixation

SP = Digital
Phonorecord
Delivery (Full
download)

21

License Type

Classification of license type
requested.

G =Digital

D = Physical
Product
(Domestic)

I = Physical
Product (Import)

22

Server Fixation Date

The date the applicable
recording was or is expected
to be fixed to the server for
distribution via streaming or
downloading.

Format:
YYYYMMDD
Example:
3/4/2001

Data Entered:
20010304

Doc #:NY6:461021.16




Type:

Mandatory
(™)
Optional (O)
Conditional
Field (O Explanation Example
23 | Rate Code C Code designating type of rate | T = Statutory rate
(one of the rate applicable. Numerous to be determined
fields from 23 — 26 | options available; most under RTAA
must be completed) | relevant are in example Agreement
column, R =Under
controlled
composition clause
in contract where
controlled rate
applies
S = Statutory
(already
determined)
N = Negotiated
24 | Rate in Cents C Rate indicated as a penny 0.0755
(one of the rate rate.
fields from 23 - 26
must be completed)
25 | Rate in Percentage of C Rate indicated in percentage 75
Statutory (one of the rate of statutory.
fields from 23 - 26
must be completed)
26 | Rate in Percentage of C Rate indicated in a percentage | 75
Minimum Statutory (one of the rate of minimum statutory.
fields from 23 - 26
must be completed)
27 | HFA License Number Output Number assigned by HFA for | 1010120001
each license
28 | HFA License Status Input/Output Input: Use to designate Input: R=
Code #1 amended record - use code R | indicates this
in field record has been
Output: Code designating amended and is
reason why request was not being resubmitted
licensable as submitted. Output: 03 =
Numerous options available, | Duplicate License
with options being Request (2nd Pass,
added/revised as necessary. Already Licensed,
Part of Edit
Validation
Process)
29 | HFA Flag for Amended | Output Indicates that publisher Y = Flagged so
Publisher Data information submitted by that requestor can
licensee differs on HFA note that HFA
database (for HFA publisher
represented publishers only) information differs
. from that
submitted

Doc #.NY6:461021.16
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Type:

Mandatory
(WY
Optional (O)
Conditional
Field C)" Explanation Example
30 | Publisher Category Output Publisher Category Code. Blank = Opt In
Code HFA Publisher
N = Non-HFA
Publisher
D =Opt In HFA
Publisher,
licensing direct to
Licensee (i.c.,
affiliated with
Licensee)
B = Opt Out HFA
Publisher, or Song
blocked by
Publisher
31 | Total HFA Represented | Output Total % of work represented Example:
Share by HFA 66.667%
Data Entered:
066.6670
32 | HFA License Status Output Code designating reason why | 03 = Duplicate
Code #2 request was not licensable as | license request
submitted. Numerous options | (2nd Pass, Already
available, with options being { Licensed, part of
added/revised as necessary. Edit Validation
Process)
33 | HFA License Status Qutput Code designating reason why | 03 = Duplicate
Code #3 request was not licensable as | License Request
submitted. Numerous options | (2nd Pass, Already
available, with options being | Licensed, Part of
added/reviscd as necessary. Edit Validation
Process)
34 | User Defined Input/Output This field is reserved for and
defined by cach record
company. HFA will send
back this information in the
output file.
B-5
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HFA/RIAA Electronic License Request & Output File Layout
Acceptable Data Formats:
1 MS Access database

2 MS Excel Spreadsheets (with proper headings)

3 Flat File (follow the file layout below)

Description Type | Length | Decimal Input
Option

1 | Manufacturer Number A 6 M

2 | Transaction Date N 8 0 M

2 | Transaction Date N 8 0 M

4 | Label Name A 15 M

4 | Label Name A 15 M

6 | Playing Time - Minutes N 3 0 M

7 | Playing Time - Seconds N 2 0 M

8 | Artist A 200 M

9 | Song Title A 200 M

10 | A/K/A Song Title A 200 0

11 | ISWC Code A 11 8]

12 | HFA Song Code A 6 0O

13 | Song Writer(s) A 200 C*

14 | Publisher Name A 60 C*

15 | HFA Publisher Number A 6 0]

16 | Publisher Share N - 7 4 0

17 | Catalog Number A 15 C*

18 | Album (physical product) Title A 200 Cc*

19 | UPC Code A 16 Cc*

20 | Configuration Code A 2 M

21 | License Type A 1 M

22 | Server Fixation Date N 8 0 M

23 | Rate Code A 1 C**

24 | Ratein Cents N 7 7 Cr*

25 | Rate in Percentage of Statutory N 5 2 CH**

26 | Rate in Percentage of Minimum Statutory N 5 2 CH*

27 | HFA License Number N 10 Input/Output
28 | HFA Licensc Status Code #1 A 2 Input/Output
29 | HFA Flag for Amgnded Publisher Data A 1 Input/Output
30 | Publisher Status A 1 Input/Quiput
31 | Total HFA Represented Share N 7 4 Input/Qutput
32 | HFA Licensc Status Code #2 A 2 Input/Output
33 | HFA License Status Code #3 A 2 Input/Output
34 | User Defined A 30 Input/Qutput
KEY: TYPE:

A = Alphanumeric Field

Doc #:NY6:461021.16
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N =Numeric Field

LENGTH: For Alphanumeric fields, it is the maximum number of characters
required.
For Numeric fields, it is the exact number of characters required

DECIMAL: Number of characters after decimal (for numeric fields only)

INPUT OPTION:

M = Mandatory

O = Optional

C* = Conditional --- As agreed, label must provide either: (a) Songwriter or (b)
Publisher,

Catalog Number, Album Title and UPC. If () is provided, then (b) is not
required; and vice versa,

C** = Conditional --- One of the rate code fields from 23-26 must be completed

*~*All input/output fields should be left blank upon initial license submission,
EXCEPT for Field 29

which should be populated with the letter R in the input file IF the record is a
resubmission that has been ‘

amended.

B-7
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Exhibit C

ELECTRONIC ROYALTY REPORT FILE LAYOUT

. Decimal | Field Maadatory
Field Name Fleld Length** | Places Format Fleld Fleld Description/Legend Example
1 Manufacturer Number 8 Text Yes Account number assigned by | M12345
HFA to Licensee
2 Transaction Date 8 0 Number | Yes Date electronic royalty report | 20010304
submitted to HFA. Format: (3/412001)
YYYYMMDD
3 Royalty Reporting Period 6 Text Yes Length of period in number of | 030601 (i.c.,
months (left 2 digils), ending | quarterly
month (middle 2 digits), year | reporting
(right 2 digits) period, ending
the 6th moath
0f 2001.)
4 HFA License Number 12 Text Yes HFA License Number 1010610541
5 ISRC 15 Text Conditional | Intemnational Standard USEM397001
Recording Code. Either the 74
[SRC Code or UPC Code
must be submitted.
6 urPC 16 Text Conditional | UPC Cede. Either the ISRC 7.06302E+11
Code or the UPC Code must
be submitted.
7 Configuration Code 2 Text Yes Code designating the specific | SP
format or medium licensed
8 HFA Song Title 30 Text Yes Title of work being licensed White
Christmas
9 Manufacturer Request 15 Text Yes Unique identifying number 54321
Number (numerical only) assigned by
Licensee for each work for
which a license is requested
10 | Sales Channel s Text Conditional | Field specifying the specific
sales channel through which
the content was delivered
(i.c.: CDburm)
11 Unlts (For Period) 9 Q Number | Yes Applicable number of 4
Permanent Downloads
12 Units (To Date) 9 (¢} Number | Yes Applicable number of On- 12345
Dermand Streams, Time-
Limited Downloads, Use-
Limited Downloads, or
Permanent Downloads, cte.
Recorded to date
13 | Royalty Rate 5 4 Numeric | Yes Applicable "Payment per 0.08
Download™
14 { Royalty Amount (For 11 4 Numeric | Yes Units x Royalty Rate. .80
Perlod)
15 | Royalty Amount (To 1t 4 Numeric | Yes Total Royalties Generated To | 54.32
Date) Date
16 | Service (L.e., Third Party) 30 Text Conditional | Third party service through MUSICSERY
which the content was ICE.COM
distributed
C-1
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** Any characters or digits exceeding these per field maximums will be truncated.
Note: Please use UPPERCASE for all data entries. )
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b)

ROYALTY REPORTING GUIDE

Covered Services

Covered Services must be broken down via sales channel by
streams, limited use, and limited time downloads. The rates for
these three items are to be determined.

Full Downloads and CD Bumns

Full downloads must be broken down by full downloads and CD
burns.

In order to offer the ability for users to bum copies of songs onto
CDs, a licensee needs to apply for licenses to offer full
downloads, or DPDs, of musical works through its service (the
“SP” configuration). Once a licensee has secured such licenses, it
needs not obtain additional license authority for the CD burns,
provided however, that it accounts for the burns separately under
the sales channel code “DB" (for DPD burn) in its quarterly
electronic statements. As full DPDs, CD bums are to be paid at
the statutory rate (or such other rate as may have been approved
by the publisher).

Royalty payments should be submitted for DPD and CD bums.

This table summarizes the above for use in reporting:

Y41

sy

143 °§::

Vg

Covered Service - Stream cv S To be determined none
Covered Scrvice - Limited Use cv UL To be determined none
Covered Service - Limited Time cv TL To be determined none
Download - Digital Phono Delivery sp Sp Statutory rate (or other Stat or other
(DPD) rate approved by
. publisher)
Download - CD Bum sp DB Statutory rate (or other Stat or other
ratc approved by
publisher)
C-3
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RINGTONE SERVICE
LICENSING AGREEMENT

This agreement (“Agreement”) is entered into as of September 10, 2003 ("Effective
Date™) by and between "Licensee"), a Delaware
corpox)'au}:m with an office at Redacted ( ‘

REDACTED
and The Harry Fox Agency, Inc. ("HFA"), a New York corporation with an office at
711 Third Avenue, New York, NY 10017.

WHEREAS, Licensec owns and operates a service pursuant to which excerpts of
copyrighted musical compositions ("Musical Works") in the form of Ringtones (as
below defined) are digitally reproduced on a central computer server or servers,
which Ringtones are subsequently transmitted from such servers and downloaded to
Covered Devices (as below defined) ("Service"); and

WHEREAS, in order to operate the Service, Licensee seeks licenses to make Server
Fixations (as below defined) and reproduce and distribute Ringtones:of Musical
Works that are owned and/or controlled by publisher-principals affiliated with HFA
("Publisher-Principals"); and

WHEREAS, HFA is prepared to issue such licenses to the cxtent it is authorized to do
so by such Publisher-Principals;

NOW, THEREFORE, in consideration of the promises contained in this Agreement
and for other good and valuable consideration, the adequacy and sufficiency of which
are hereby acknowledged, the parties hereto agree as follows:

1. Licensing

1.1 Pursuant to the terms of this Agreement, and as more particularly described
herein, upon receipt of appropriate license requests ("License Requests”) from
Licensee, HFA shall, to the extent authorized by particular Publisher-
Principals, issue on behalf of such Publisher-Principals nonexclusive licenses
("Licenses") to reproduce and distribute Ringtones of Musical Works owned
and/or controlled by such Publisher-Principals ("Licensed Works") for use on
Licensee's Service in accordance with the terms of this Agreement. The
license authority contemplated hereunder and granted pursuant to any License
issued hereunder shall include and is limited to: (a) the digital reproduction of
Ringtones of Licensed Works on a central computer server or servers owned
and/or controlled by Licensee and located in the United States (including its
territories and possessions and the Commeonwealth of Puerto Rico
(collectively, the "United States™)) ("Servers"), solely for use in connection
with the Service ("Server Fixations"); (b) the digital transmission of Ringtones
of Licensed Works from such Servers for storage on Covered Devices, solely
for use in connection with the Service; (c) the reproduction of Ringtones of
Licensed Works on Covered Devices, solely for use in connection with the

COPY



1.2

Service ("Ringtone Deliveries"); and (d) the offering of Promotional
Ringtones (as below defined) of Licensed Works, solely for use in connection
with the Service. The license authority under any License issued hereunder is
limited to and granted solely with respect to (x) the copyright interests of the
individual Participating Publisher-Principal(s) on whose behalf the License is
issued by HFA; and (y) if the Ringtone is a Pre-Recorded Ringtone (as below
defined), the particular individual sound recording of the individual Licensed
Work from which the excerpt embodied in the Ringtone was derived.

For purposes of this Agreement:

A “Ringtone” is an excerpt, not to exceed forty-five (45) seconds, of a musical
composition that is embodied in either (1) a digital file containing codes '
representing and capable of being rendered into audio and played back as
musical notes constituting the work’s melody in either monophenic or
polyphonic form (“Phonic Ringtone”), or (ii) a digital file'representing an
excerpt of no more than thirty (30) seconds of a sound recording of the
composition (“Pre-Recorded Ringtone”); in both cases, that is intended to be
digitally transmitted to and stored in an end user’s Covered Device and played
by such intended destination Covered Device whenever the Covered Device
activates its ringing or alert function-indicating the arrival of a call, message
or other notification received by the Covered Device, and is designed to be
played by such Covered Device without any other distribution or
transmission.

A “Covered Device” shall mean a mobile telephone, pager or other portable
communications device with a telephonic or messaging function that operates
on a wireless communications network regulated by the U.S. Federal
Communications Commission pursuant to its rules goveming commercial
mobile radio services.

A “Promotional Ringtone” shall mean a digital transmission of a Ringtone in
streamed form made available to a prospective purchaser free of charge and
solely for the purpose of promoting the sale of the Ringtone, and that does not
result in a reproduction of any part or all of the Ringtone that is accessible
except by such prospective purchaser for an intended one-time promotional
playback through the operation of a Covered Device or other device.

The authority of HFA to issue Licenses for any individual Musical Work on
behalf of any one or more Publisher-Principals is subject to the approval of
the relevant Publisher-Principal(s). Before commencing to issue licenses
hereunder, HFA shall for a period of time (the “Opt-In Period”) offer to its
Publisher-Principals the opportunity to agree to make their Musical Works
available for licensing under this A greement by notifying HFA of their desire
to opt in to the Agreement. Notwithstanding the decision to opt in by any
individual Publisher-Principal, thereby rendering such Publisher-Principal a
"Participating Publisher-Principal,” if such Participating Publisher-Principal at



1.3

1.4

1.5

1.6

any time requests that HFA not issue Licenses on its behalf (either with
respect to a particular Musical Work or in general), HFA will honor that
request; provided, however, that any Licenses validly issued by HFA prior to
the reccipt of such a request shall remain in effect until the Term (as below
defined) of this Agreement expires.

Following execution of this Agreement and conclusion of the Opt-In Period,
Licensee may begin submitting License Requests in electronic form in
accordance with the format specified in Exhibit A (as such format may be
modified from time to time by HFA upon reasonable notice to Licensee)
(“Request Format”), which License Requests shall be duly processed by HFA.
Without limitation, Licensee shall include in each License Request to the
extent required by the Request Format (a) the title of the Musical Work for
which a License is being requested; (b) the writer(s) of the Musical Work: (©)
the publisher(s) of the Musical Work; and (d) whether the Ringtone is to be
licensed in the form of a Phonic Ringtone and/or a Pre-Recorded Ringtone;
and, if the Ringtone is a Pre-Recorded Ringtone, (e) the name of the record
company that produced the sound recording embodied in the Ringtone; (f) the
name of the artist performing such sound recording; (g) the ISRC number for
such sound recording; (h) the total playing time of such sound recording in its
complete form, expressed in minutes and seconds; (i) the title of an album for
which such sound recording has been previously licensed; and (j) such other
information as may be required by HFA’s Request Format.

HFA shall from time to time provide to Licensee an electronic file specifying
the Licenses issued under this Agreement (cach such report a “Confirmation
Report™). To aid Licensee in the calculation of royalties, with respect to each
License, such Confirmation Report shall include, inter alia, the total
percentage ownership share of the Participating Publisher-Principal(s) on
whose behalf the License has been issued.

For the avoidance of doubt, and without limitation, the Licenses granted
hercunder do not extend to or cover: (a) any right of public performance; (b)
any copyrights or other rights in sound recordings; (¢) any rights to
Synchronize musical works with visual images resulting in audiovisual works;
(d) any print, display or karaoke rights; () any adaptation (derivative work)
rights; (f) any merchandising rights; (g) any use of a musical work (whether or
not embodied in a sound recording) for a marketing campaign, product tie-in,
game or contest or otherwise to advertise, promote or Cross-promote any
product or service; or (h) any usc of the title of a musical work, or the name or
likeness of any writer, publisher or artist associated with a musical work,
except for identification purposes as described in Section 4.

The license authority contemplated by this Agreement and granted pursuant to
any License issued hereunder is limited to Licensee and may not be
sublicensed, assigned or otherwise transferred by Licensee except to the
extent expressly permitted hereunder.



2.1
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.23

Reporting and Payment of Royalties

Licensee shall account and pay royalties to HFA quarterly, within forty-five
(45) days after the end of each calendar quarter, on the basis of (a) the initial
Server Fixation of a particular individual Phonic Ringtone or Pre-Recorded
Ringtone of a Licensed Work made on any Server (but not any subsequent
Server Fixation of the identical Phonic Ringtone or Pre-Recorded Ringtone
made on the same or any other Server) (“Initial Server Fixation™); and (b)
cach Ringtone Delivery in the form of a Phonic Ringtone (“Phonic Ringtone
Delivery™) or Pre-Recorded Ringtone (“Pre-Recorded Ringtone Delivery”).
Licensee shall provide its quarterly statements (“Statements™) in electronic
form in accordance with the format specified in Exhibit B (as such format
may be modified from time to time by HFA upon reasonable notice to

_Licensee) (“Reporting Format™). With respect to each quarterly reporting

period, for each License, Licensee shall include in its Statement (t) the HFA
License number; (u) whether an Initial Server Fixation was made; (V) the total
number of Phonic Ringtone Deliveries and/or total number of Pre-Recorded
Ringtone Deliveries, as the case may be; (w) the particular retail outlet
through which each Ringtone Delivery was made; (x) the royalty amount
being paid for the Initial Server Fixation; (y) the total royalty amount being
paid for the Phonic Ringtone Deliveries and/or Pre-Recorded Ringtone
Deliveries; and (z) such other information as may be required by HFA’s
Reporting Format. Interest on late payments shall be payable to HFA at the
rate of prime plus two percent (2%) calculated from the date the royalties
were due to be paid under the applicable reporting period to the date of
ultimate payment to HFA. ‘

For each Initial Server Fixation, the royalty shallbe  Red acted ;
provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work.

(3) For each Phonic Ringtone Delivery, the royalty shallbe Redacted;
provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work. (b) For
each Pre-Recorded Ringtone Delivery, the royalty shall be : Redacted :
provided, however, that this amount shall be proportionately reduccg to the
extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work.



5.1

5.2

Term

The term of this Agreement shall commence as of the Effective Date and
terminate on December 31, 2005 (the “Term™). If Licensee wishes to renew
this Agreement for an additional two (2).year term, it shall notify HFA of such
desire not later than a date six (6) months prior to the end of the Term. Such
notification shall include proposed terms for any such renewal. Any renewal
shall be subject to the approval of individual Publisher-Principals as described
in Subsection 1.2, and HFA reserves the right to propose changes to
administrative and other aspects of the Agreement as it deems appropriate.

Writer/Publisher Credit

Licensee shall, to the extent commercially reasonable, include in any graphics
and/or imagery displayed in connection with the play of any Ringtone of a
Licensed Work written credit in legible form setting forth the names of the
writer(s) and publisher(s) of such Licensed Work.

Security

In connection with the use of any Licensed Work, Licensee shall implement
and maintain copy protection and digital rights management technology and
systems, including software and/or hardware functional limitations
(collectively, “Security Systems™) with respect to all aspects of the Service,
including without limitation its Servers and operating systems, that (a) are
designed to prevent unauthorized reproduction and distribution of the
Licensed Work, in the form of Ringtones or otherwise; (b) are sufficient to
track and enforce the use limitations contemplated by this Agreement; and (c)
meet or exceed current industry standards as they exist from time to time for
the licensed delivery of music via digital transmission and its reproduction on
devices including, without limitation, Covered Devices.

In the event it becomes aware of a breach of Licensee’s Security Systems
(“Security Breach”), whether through its own monitoring efforts, upon being
advised by another party (including HFA) or otherwise, Licensee shall use its
best efforts to resolve the Security Breach and restore the full integrity of its
Security Systems as quickly as possible. Ifa solution to the Security Breach
is not immediately available (i.e., cannot be implemented within twenty-four
(24) hours from the time Licensee becomes aware of the Security Breach),
Licensee shall (2) promptly notify HFA of the Security Breach in writing
(unless Licensce leamed of the breach from HFA); and (b) cease all further
digital transmission and/or reproduction of Licensed Works to the extent such
activities are or could possibly be affected by the Security Breach, pending
full resolution of the Security Breach. In such a case, Licensee (x) shall keep
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5.4

6.1

6.2

HFA reasonably apprised of the status of its efforts to resolve the Security
Breach; and (y) shall not resume the activities that were suspended pursuant to
this Subsection 5.2 until the full integrity of its Security Systems has been
restored.

To the extent Licensee employs third-party technology in order to operate,
Licensee shall use its best efforts to maintain and upgrade such technology by
(a) diligently monitoring any third-party notifications of bug-fixes, security
holes and functionality improvements; and (b) obtaining any available
upgrades and bug-fixes, and installing, testing and distributing such upgrades
and bug-fixes as neccssary so as to maintain the integrity of its Security
Systems.

Licensee shall use its best efforts to prevent any unauthorized digital
transmissions and reproductions of Musical Works by operators and users of

“the Service and/or in any facility, on any device (including Covered Devices),

or by any person under the supervision and/or control of Licensec.
Royalty and Security Compliance

Notwithstanding, without limiting and in addition to the general right of HFA
and/or any Participating Publisher-Principal pursuant to industry custom and
practice to examine the books and records of Licensee in connection with
Licensee’s use of Musical Works, HFA shall be entitled, upon thirty (30)
days’ notice to. Licensee, to conduct an examination of the books, records,
operations and Security Systems of Licensee (“Royalty and Security
Examination™) to determine whether Licensee is in compliance with its
reporting, royalty and security obligations under this Agreement. Absenta
good-faith basis to believe that Licensee is not in compliance with such
obligations, HFA shall not seek to'initiate a Royalty and Security Examination
more than once every twelve (12) months or more than six (6) years following
the termination of this Agreement. '

During the course of a Royalty and Security Examination, upon request by
HFA or an examiner acting on its behalf, Licensee shall, within three (3)
business days (a) provide access to any information that may be called for by
such request, including without limitation any (i) books, records, files, logs,
reports, compilations, usage data and other documentation, whether in paper
or clectronic form, that were or could be used or required to generate or verify
Licensee’s Statements and/or that reflect or summarize Licensees’ Statements;
(ii) financial information, including books, records, ledgers, reports, and other
documentation, reflecting cash receipts and general revenue accounts to the
extent such information relates directly or indirectly to the activities licensed
under this Agreement; and (iii) files, logs, rcports, compilations, testing and
monitoring data and other documentation related to and/or reflecting the
operation and integrity of Licensee’s Security Systems (such information,



6.3

6.4

6.5

7.1

along with the information described in the items (a)(i) and (a)(ii) of this
Subsection 6.2, collectively referred to as “Documentation™); and (b) through
the assistance of personnel who are familiar with the technical and operational
aspects of Licensee’s computer, hardware, software, Security Systems
(collectively, “Operational Systems™) who are to be made available by
Licensee, provide real-time and/or historical access to such Operational
Systems, as requested, sufficient to permit HFA or its examiner(s) to conduct
meaningful tests and analysis to verify that (i) the Operational Systems are
properly and accurately tracking and reporting the use of the Licensed Works,
and royalties payable therefor, as contemplated by the terms of this
Agreement; and (ii) the Operational Systems are in compliance with the
security requirements set forth in Scction 5 of this Agreement. Licensee shall

. provide the information, systems access and personnel required by this

Subsection 6.2 free of charge and, unless otherwise agreed by HFA or its
examiner(s), at Liccnsee’s place of business.

During the course of and/or following completion of the Royalty and Security
Examination, upon request by HFA or an examiner acting on its behalf,
Licensee shall make available company personnel at an appropriate level of
seniority and/or technical ability to discuss and/or resolve particular issues and
findings arising out of such examination. :

Licensee shall maintain any and all Documentation that reasonably might be
expected to be relevant to HFA's conduct of a Royalty and Security.
Examination for a period of at least six (6) years following the expiration or
termination of this Agreement, unless there is a Royalty and Security
Examination in progress or not fully resolved as of the expiration of such
period, in which case the Documentation shall be maintained until the Royalty
and Security Examination is fully resolved to the satisfaction of HFA.

If a royalty examination reveals a nonpayment or undcrpayment of royalties
due to HFA, the amounts determined to be owing shall be subject to interest
payable at the rate of prime plus two percent (2%) calculated from the date the
royalties were due to be paid under the applicable reporting period to the date
of ultimate payment to HFA.

Termination/Default

All license authority pursuant to Licenses issued hereunder shall terminate
upon the expiration or termination of this Agreement (unless such Licenses
are renewed pursunant to a renewal of this Agreement as contemplated under
Section 3, in which case the terms of renewal shall apply as appropriate), and
any further transmission and/or reproduction of any Licensed Work after the
expiration of this Agreement shall be prohibited and actionable as an act of
infringement under, and fully subject to the remedies provided by, the
Copyright Act. Notwithstanding the foregoing, provided that the Agreement
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has not been terminated due to Licensee's breach or default, any Server
Fixations existing on Servers and/or Ringtone Deliveries existing on Covered
Devices as of the expiration of the Agreement may remain on such Servers
and Covered Devices; provided, however, that such existing Server Fixations
(in addition to the Ringtone Deliveries) may not be further reproduced or
distributed after the expiration of the Agreement.

Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, Licensee
understands and agrees that: (a) in the event Licensee fails to account to HFA
and pay royalties provided for in Section 2, HFA may provide written notice
to Licensee in the same manner as provided in Section 1 15(c)(6) of the
Copyright Act that, unless the default is fully remedied within thirty (30) days
from the date of the notice, this Agreement and any Licenses issued hereunder
will be automatically terminated, and that such termination will render the
transmission and/or reproduction or both, of any Licensed Work for which
royalties have not been fully paid actionable as an act of infringement under
Section 501 of the Copyright Act, and fully subject to the remedies provided
by Sections 502 through 506 and 509 the Copyright Act; (b) in the event
Licensce is in material breach or default of any of its obligations under this
Agreement, HFA may provide written notice to Licensee in the same manner
as provided by Section 115(c)(6) of the Copyright Act that, unless the default
is fully remedied within thirty (30) days from the date of the notice, this
Agreement and any Licenses issued hereunder will be automatically
terminated, and that such termination will render the further transmission
and/or reproduction, or both, of any Licensed Work actionable as an act of
infringement under Section 501 of the Copyright Act, and fully subject to the
remedics provided by Sections 502 through 506 and 509 of the Copyright Act.
Licensee further understands and agrees that in the case of infringement,
irreparable harm may be presumed, and HFA and/or any affected Publisher-
Principal(s) shall be entitled as appropriate to injunctive relief, in addition to
any other remedy that may be available at law or in equity and/or under this
Agreement. For the avoidance of doubt, and without limitation, Licensee's
breach of any of the obligations imposed by Sections 2, 5 and 6 of this
Agreement shall be considered a material breach of, and default under, this
Agreement.

To the extent permitted by applicable law, and without limitation, the
occurrence of any of the following events shall also be considered a material
breach of and default under this Agreement: (a) Licensee’s dissolution and/or
the liquidation of all of Licensee’s assets; (b) the filing of a petition in
bankruptcy or insolvency or for an arrangement or reorganization by, for or
against Licensee; (c) the appointment of a receiver or trustee for all or a
portion of Licensee’s assets; (d) Licensee’s assignment of assets for the
benefit of creditors; and (e) Licensee’s insolvency. Upon the occurrence of
any of the events described in items (a) through (e) of this Subsection 7.3,
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8.3

notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, this
Agreement and all license authority pursuant to any Licenses granted
hereunder shall terminate automatically without the requirement of any further
action on the part of HFA or the Participating Publisher-Principals..

Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, including
without limitation the remedies set forth in Subsection 7.2, the breach of any
of the provisions set forth in Section 5 shall entitle HFA and/or any reievant
Publisher-Principal to specific performance of such provision and/or to
terminate, effective immediately upon the giving of notice, the license
authority pursuant to any License granted hereunder.

Notwithstanding the expiration or termination of this Agreement, Sections 2,
4, 5 and 6'and Subscctions 7.1, 7.4, 8.2, 8.3, 8.4, 8.5, 8.6 and 8.8 shall to the
extent applicable survive and continue to bind the parties and their legal

representatives and successors.

Miscellaneous

Administrative Fee. In addition to the royalties payable hereunder, within five
(5) business days following cxecution of this Agreement, Licensee shall pay
to HFA an.administrative fee of ° Redacted in
consideration of HFA’s administrative expenses in connection with the

publisher opt-in and Jicensing processes contemplated hereunder.

Notices. All notices hereunder shall be in writing and shall be deemed
effective (a) if provided by hand delivery, upon delivery; (b) if provided by
overnight courier, one (1) business day following the date sent; and (c) if
provided by registered or certified mail, rcturn receipt requested, five (5)
business days following the date mailed. Notices shall be sent to the
following addresses:

If to HFA:

To the address set forth above. Attn: General Counsel. Fax: 212-922-3299.
If to Licensee:

To the address set forth above. Attn: Redacted

Publicity. Neither party shall issue any press release or other publicity
document concemning this Agreement without the prior written consent of the

other party.
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Assignment. This Agrcement may not be assigned.

Entire Agreement; Amendment. This Agreement represents the entire
understanding of the parties with respect to the subject matter hereof,
supersedes all prior and contemporaneous agreements and understandings of
the parties with respect to the subject matter hereof, and may not be altered or
amended except in a written instrument executed by both parties.

Goveming Law; Jurisdiction. This Agreement shall be govemed by, and
construed in accordance with, federal law and/or the laws of the State of New

. York (without giving effect to conflicts of law principles thereof), as may be

applicable. With respect to any action or proceeding arising out of this
Agreement, the parties (a) agree that the sole and exclusive venue for such
action or proceeding shall be in a court of appropriate jurisdiction located in
New York County, New York; (2) agree to the appropriateness of, and waive
any objcction concerning, the propriety and/or convenience of, proceeding in
such venue; and (3) consent to the personal jurisdiction of such court.

- Severability; Waiver. 1fa court should determine that any pért of this

Agreement is invalid or unenforceable, the remainder of this Agreement shall
remain in full force and cffect. Performance of any obligation required of a
party hereunder may be waived only by a written waiver signed by a duly
authorized officer of the other party, which waiver shall be effective only with
respect to the specific obligation described therein,

Headings. The titles used in this Agreement are used for convenience only
and are not to be considered in construing or interpreting this Agreement.

Assistance of Counsel. Each party hereto acknowledges that it has been
represented by its own independent counsel, who has reviewed this
Agreement and discussed the terms herein with his or her respective client
prior to execution.

10



8.10 Counterparts. This Agreement may be executed in multiple counterparts and
delivery of an executed counterpart may be made by facsimile, each such
counterpart to be considered and accepted as an original, and all such
counterparts together to constitute a single Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the
Effective Date:

Redacted

THE HARRY FOX AGENCY, INC.

By: |\ 5&6\,

Printnamd; ) ¢ clondt rw oA
Title: Sv?e g O)M Cra b
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RINGTONE SERVICE
LICENSING AGREEMENT

’
d

This agreement (“Agreement”) is entered into as of September 5, 2003 ("Effecti\ie
Date") by and between ("Licensee"), a Colorado corporation with an
office at Redacted - REDACTED and The Harry Fox
Agency, Inc. ("HFA"™), a New York corporation with an office at 711 Third Avenue,
New York, NY 10017.

- WHEREAS, Licensee owns and operates a service pursuant to which cxcerpts of

- copyrighted musical compositions ("Musical Works") in the form of Ringtones (as
below defined) are digitally reproduced on a central computer server or servers,
which Ringtones are subsequently transmitted from such servers and downloaded to
Covered Devices (as below defined) ("Service"); and

WHEREAS, in order to operate the Scrvice, Licensee seeks licenses to make Server
Fixations (as below defined) and reproduce and distribute Ringtones of Musical
Works that are owned and/or controlled by publisher-principals affiliated with HFA
("Publisher-Principals"); and

WHEREAS, HFA is prepared to issue such licenses to the extent it is authorized to do
so by such Publisher-Principals; )

NOW, THEREFORE, in consideration of the promises contained in this Agreement
and for other good and valuable consideration, the adequacy and sufficiency of which
are hereby acknowledged, the parties hereto agree as follows:

1. Licensing

1.1 Pursuant to the terms of this Agreement, and as more particularly described
herein, upon receipt of appropriate license requests ("License Requests”) from
Licensce, HF A shall, to the extent authorized by particular Publisher-
Principals, issue on behalf of such Publisher-Principals nonexclusive licenses
("Licenses") to reproduce and distribute Ringtones of Musical Works owned
and/or controlled by such Publisher-Principals ("Licensed Works") for use on
Licensee’s Service in accordance with the terms of this Agreement. The
license authority contemplated hereunder and granted pursuant to any License
issued hereunder shall include and is limited to: (a) the digital reproduction of
Ringtones of Licensed Works on a central computer server or servers owned
and/or controlled by Licensee and located in the United States (including its
territories and possessions and the Commonwealth of Puerto Rico
(collectively, the "United States™)) ("Servers"), solely for use in connection
with the Service ("Server Fixations"); (b) the digital transmission of Ringtones
of Licensed Works from such Servers for storage on Covered Devices, solely
for use in connection with the Service; (c) the reproduction of Ringtones of
Licensed Works on Covered Devices, solely for use in connection with the

o
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Service ("Ringtone Deliveries"); and (d) the offering of Promotional -
Ringtones (as below defined) of Licensed Works, solely for use in connection
with the Service. The license authority under any License issued hereunder is
limited to and granted solely with respcct to (x) the copyright interests of the
individual Participating Publisher-Principal(s) on whose behalf the Liccnse is
issued by HFA; and (y) if the Ringtone is a Pre-Recorded Ringtone (as below
defined), the particular individual sound recording of the individual Licensed
Work from which the excerpt embodied in the Ringtone was derived.

For purposes of this Agreement:

A *Ringtone” is an excerpt, not to cxceed thirty (30) seconds, of a musical
composition that is embodied in either (i) a digital file containing codes
representing and capable of being rendered into audio and played back as
musical notes constituting the work’s melody in either monophonic or
polyphonic form (“Phonic Ringtone”), or (ii) a digital file representing an
excerpt of no more than thirty (30) seconds of a sound recording of the
composition (*Pre-Recorded Ringtone™); in both cases, that is intended to be
digitally transmitted to and stored in an end user’s Covered Device and played
by such intended destination Covered Device whenever the Covered Device
activates its ringing or alert function indicating the arrival of a call, message
or other notification received by the Covered Device, and is designed to be
played by such Covered Device without any other distribution or
transmission.

A *“Covered Device” shall mean a mobile telephone, pager or other portable
communications device with a telephonic or messaging function that operates
on a wireless communications network regulated by the U.S. Federal
Communications Commission pursuant to its rules govcmmg commercial
mobile radio services.

A “Promotional Ringtone” shall mean a digital transmission of a Ringtone in
streamed form made available to a prospective purchaser free of charge and
solely for the purpose of promoting the sale of the Ringtone, and that does not
result in a reproduction of any part or all of the Ringtone that is accessible
except by such prospective purchaser for an intended one-time promotional
playback through the operation of a Covered Device or other device.

The authority of HFA to issue Licenses for any individual Musical Work on
behalf of any one or more Publisher-Principals is sub)ect to the approval of
the relevant Publisher-Principal(s). Before commencing to issue licenses
hereunder, HFA shall for a period of time (the “Opt-In Period”) offer to its
Publisher-Principals the opportunity to agree to make their Musical Works
available for licensing under this Agreement by notifying HFA of their desire
to opt in to the Agreement. Notwithstanding the decision to opt in by any
individual Publisher-Principal, thereby rendering such Publisher-Principal a
"Participating Publisher-Principal,” if such Participating Publisher-Principal at
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1.5

1.6

any time requests that HFA not issue Licenses on its behalf (cither with
respect to a particular Musical Work or in general), HFA will honor that
request; provided, however, that any Licenses validly issued by HFA prior to
the receipt of such a request shall remain in effect until the Term (as below
defined) of this Agreement expires.

Following execution of this Agreement and conclusion of the Opt-In Period,
Licensee may begin submitting License Requests in electronic form in
accordance with the format specified in Exhibit A (as such format may be
modified from time to time by HFA upon reasonable notice to Licensee)
(“Request Format”), which License Requests shall be duly processed by HFA.
Without limitation, Licensee shall include in cach License Request to the
extent required by the Request Format (a) the title of the Musical Work for

~which a License is being requested; (b) the writer(s) of the Musical Work; (c)

the publisher(s) of the Musical Work; and (d) whether the Ringtone is to be
licensed in the form of a Phonic Ringtone and/or a Pre-Recorded Ringtone;
and, if the Ringtone is a Pre-Recorded Ringtone, (e) the name of the record
company that produced the sound recording embodied in the Ringtone; (f) the
name of the artist performing such sound recording; (g) the ISRC number for
such sound recording; (h) the total playing time of such sound recording in its
complete form, expressed in minutes and seconds; (i) the title of an album for
which such sound recording has been previously licensed; and (3) such other
information as may be required by HFA’s Request Format.

HFA shall from time to time provide to Licensee an electronic file specifying
the Licenses issued under this Agreement (each such report.a “Confirmation
Report™). To aid Licensee in the calculation of royalties, with respect to each
License, such Confirmation Report shall include, inter alia, the total
percentage owncrship share of the Participating Publisher-Principal(s) on
whose behalf the License has been issued. '

For the avoidance of doubt, and without limitation, the Licenses granted
hereunder do not extend to or cover: (a) any right of public performance; (b)
any copyrights or other rights in sound recordings; (c) any rights to
synchronize musical works with visual images resulting in audiovisual works;
(d) any print, display or karaoke rights; () any adaptation (derivative work)
rights; (f) any merchandising rights; (g) any use of a musical work (whcther or
not embodied in a sound recording) for a marketing campaign, product tie-in,
gamc or contest or otherwise to advertise, promote or cross-promote any
product or service; or (h) any use of the title of a musical work, or the name or
likeness of any writer, publisher or artist associated with a musical work,
except for identification purposes as described in Section 4.

The license authority contemplated by this Agreement and granted pursuant to
any License issued hereunder is limited to Licensee and may not be
sublicensed, assigned or otherwise transferred by Licensee except to the
extent expressly permitted hereunder.
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Reporting and Payment of Royalties

Licensee shall account and pay royalties to HFA quarterly, within forty-five
(45) days after the end of each calendar quarter, on the basis of (a) the initial
Server Fixation of a particular individual Phonic Ringtone or Pre-Recorded
Ringtone of a Licensed Work made on any Server (but not any subsequent
Server Fixation of the identical Phonic Ringtone or Pre-Recorded Rin gtone
made on the same or any other Server) (“Initial Server Fixation”); and (b)
each Ringtone Delivery in the form of a Phonic Ringtone (“Phonic Ringtone
Delivery”) or Pre-Recorded Ringtone (“Pre-Recorded Ringtone Delivery”).
Licensee shall provide its quarterly statements (“Statements™) in electronic
form in accordance with the format specified in Exhibit B (as such format
may be modified from time to time by HFA upon reasonable notice to
Licensee) (“Reporting Format”). With respect to each quarterly reporting
period, for each License, Licensee shall include in its Statement (Y) the HFA
License number; (u) whether an Initial Server Fixation was made; (V) the total
number of Phonic Ringtone Deliveries and/or total number of Pre-Recorded
Ringtone Deliveries, as the case may be; (w) the particular retail outlet
through which each Ringtone Delivery was made; (x) the royalty amount
being paid for the Initial Server Fixation; (y) the total royalty amount being
paid for the Phonic Ringtone Deliveries and/or Pre-Recorded Ringtone
Deliveries; and (z) such other information as may be required by HFA’s
Reporting Format. Interest on late payments shall be payable to HFA at the
rate of prime plus two percent (2%) calculated from the date the royalties
were due to be paid under the applicable reporting period to the date of
ultimate payment to HFA.

For each Initial Server Fixation, the royalty shall be Redacted

; provided, however, that this amount shall be proportionately reduced
to the extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work.

() For each Phonic Ringtone Delivery, the royalty shallbe  Redacted;
provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work. (b) For
cach Pre-Recorded Ringtone Delivery, the royalty shall be Redacted
provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work.
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Term

The term of this Agreement shall commence as of the Effectivé Date and
terminate on December 31, 2005 (the “Term”). If Licensee wishes to renew
this Agreement for an additional two (2) year term, it shall notify HFA of such
desire not later than a date six (6) months prior to the end of the Term. Such
notification shall include proposed terms for any such renewal. Any renewal
shall be subject to the approval of individual Publisher-Principals as described
in Subsection 1.2, and HFA reserves the right to propose changes to
administrative and other aspects of the Agrcement as it deems appropriate.

Writer/Publisher Credit

Licensee shall, to the extent commercially reasonable, include in any graphics
and/or imagery displayed in connection with the play of any Ringtone of a
Licensed Work written credit in legible form setting forth the names of the
writer(s) and publisher(s) of such Licensed Work.

Sécurity

In connection with the use of any Licensed Work Licensee shall implement
and maintain copy protcction and digital rights management technology and
systems, including so{tware and/or hardware functional limitations -
(collectively, “Security Systems™) with respect to all aspects of the Service,
including without limitation its Servers and operating systems, that (a) are
designed to prevent unauthorized reproduction and distribution of the
Licensed Work, in the form of Ringtones or otherwise; (b) are sufficient to
track and enforce the use limitations contemplated by this Agreement; and (c)
meet or exceed current industry standards as they exist from time to time for
the licensed delivery of music via digital transmission and its reproduction on
devices including, without limitation, Covered Devices.

In the event it becomes aware of a breach of Licensee’s Security Systems
(“Security Breach™), whether through its own monitoring efforts, upon being
advised by another party (including HFA) or otherwise, Licensee shall use its
best efforts to resolve the Security Breach and restore the full integrity of its
Secunty Systems as quickly as possible. If a solution to the Security Breach
is not immediately available (i.e., cannot be implemented within twenty-four

" (24) hours from the time Licensee becomes aware of the Security Breach),

Licensee shall (a) promptly notify HFA of the Sccurity Breach in writing
(unless Licensee leamed of the breach from HFA); and (b) cease all further
digital transmission and/or reproduction of Licensed Works to the extent such
activities are or could possibly be affccted by the Security Breach, pending
full resolution of the Security Breach. In such a case, Licensee (x) shall keep
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6.2

HFA reasonably apprised of the status of its efforts to resolve the Security
Breach; and (y) shall not resume the activities that were suspended pursuant to
this Subsection 5.2 until the full integrity of its Security Systems has been
restored. :

To the cxtent Licensee employs third-party technology in order to operate,
Licensee shall use its best efforts to maintain and upgrade such technology by
(a) diligently monitoring any third-party notifications of bug-fixes, security
holes and functionality improvements; and (b) obtaining any available
upgrades and bug-fixes, and installing, testing and distributing such upgrades
and bug-fixes as necessary so as to maintain the integrity of its Security
Systems.

Licensee shall use its best efforts to prevent any unauthorized digital
transmissions and reproductions of Musical Works by operators and users of
the Service and/or in any facility, on any device (including Covered Devices),
or by any person under the supcrvision and/or control of Licensee,

Royalty and Security Compliance

ANotwithstanding, without limiting and in addition to the general right of HFA

and/or any Participating Publisher-Principal pursuant to industry custom and
practice to examine the books and records of Licensee in connection with
Licensee’s use of Musical Works, HFA shall be entitled, upon thirty (30)
days’ notice to Licensee, to conduct an examination of the books, records,
operations and Security Systems of Licensee (“Royalty and Security
Examination™) to determine whether Licensee is in compliance with its
reporting, royalty and security obligations under this Agreement. Absent a
good-faith basis to believe that Licensee is not in compliance with such
obligations, HFA shall not seek to initiate 2 Royalty and Security Examination
more than once every twelve (12) months or more than six (6) years following
the termination of this Agreement.

During the course of a Royalty and Security Examination, upon request by
HFA or an examiner acting on its behalf, Licensee shall, within three (3)
business days (a) provide access to any information that may be called for by
such request, including without limitation any (i) books, records, files, logs,
reports, compilations, usage data and other documentation, whether in paper
or electronic form, that were or could be used or requircd to generate or verify
Licensee’s Statements and/or that reflect or summarize Licensees’ Statements;
(ii) financial information, including books, records, ledgers, reports, and other
documentation, reflecting cash receipts and general revenue accounts to the
extent such information relates directly or indirectly to the activities licensed
under this Agreement; and (iti) files, logs, reports, compilations, testing and
monitoring data and other documentation related to and/or reflecting the
operation and integrity of Licensee’s Security Systems (such information,
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7.1

along with the information described in the items (a)(i) and (a)(ii) of this
Subsection 6.2, collectively referred to as “Documentation”); and (b) through
the assistance of personnel who are familiar with the technical and operational
aspects of Licensee’s computer, hardware, software, Security Systems
(collectively, “Operational Systems™) who are to be made available by
Licensee, provide real-time and/or historical access to such Operational
Systems, as requested, sufficient to permit HFA or its examiner(s) to conduct
meaningful tests and analysis to verify that (i) the Operational Systems are
properly and accurately tracking and reporting the use of the Licensed Works,
and royalties payable therefor, as contemplated by the terms of this
Apgreement; and (ii) the Operational Systems are in compliance with the
security requirements set forth in Section 5 of this Agreement. Licensee shall
provide the information, systems access and personnel required by this
Subsection 6.2 free of chargc and, unless otherwise agreed by HFA or its
examiner(s), at Licensee’s place of business.

During the course of and/or following completion of thie Royalty and Security
Examination, upon request by HFA or an examiner acting on its behalf,
Licensee shall make available company personnel at an appropriate level of
seniority and/or technical ability to discuss and/or resolve particular issues and
findings arising out of such examination.

Licensee shall maintain any and all Documentation that reasonably might be
expected to be relevant to HFA's conduct of a Royalty and Security
Examination for a period of at least six (6) years following the expiration or
termination of this Agreement, unless there is a Royalty and Security
Examination in progress or not fully resolved as of the expiration of such
period, in which case the Documentation shall be maintained until the Royalty
and Security Examination is fully resolved to the satisfaction of HFA, -

If a royalty examination reveals a nonpayment or underpayment of royalties
due to HFA, the amounts determined to be owing shall be subject to interest
payable at the rate of prime plus two percent (2%) calculated from the date the
royalties were due to be paid under the applicable reporting period to the date
of ultimate payment to HFA.

Termination/Default

All license authority pursuant to Licenses issued hereunder shall terminate
upon the expiration or termination of this Agreement (unless such Licenses
are renewed pursuant to a renewal of this Agreement as contemplated under
Section 3, in which case the terms of renewal shall apply as appropriate), and
any further transmission and/or reproduction of any Licensed Work after the
expiration of this Agreement shall be prohibited and actionable as an act of
infringement under, and fully subject to the remedies provided by, the
Copyright Act. Notwithstanding the foregoing, provided that the Agrcement



7.2

7.3

has not been terminated due to Licensee's breach or default, any Server
Fixations existing on Servers and/or Ringtone Deliveries existing on Covered
Devices as of the expiration of the Agreement may remain on such Servers
and Covered Devices; provided, however, that such existing Server Fixations
(in addition to the Ringtone Deliveries) may not be further reproduced or
distributed after the expiration of the Agreement.

Notwithstanding, without limiting and in addition to any other remedy that
may be available at Iaw or in equity and/or under this Agreement, Licensee
understands and agrees that: (a) in the event Licensee fails to account to HFA
and pay royaltics provided for in Section 2, HFA may provide written notice
to Licensee in the same manner as provided in Section 115(c)(6) of the
Copyright Act that, unless the default is fully remedied within thirty (30) days

- from the date of the notice, this Agreement and any Licenses issued hereunder

will be automatically terminated, and that such termination will render the
transmission and/or reproduction or both, of any Licensed Work for which

" royalties have not been fully paid actionable as an act of infringement under

Section 501 of the Copyright Act, and fully subject to the remedies provided
by Sections 502 through 506 and 509 the Copyright Act; (b) in the event
Licensee is in material breach or default of any of its obligations under this
Agrcement, HFA may provide written notice to Licensee in the same manner
as provided by Section 115(c)(6) of the Copyright Act that, unless the default
is fully remedied within thirty (30) days from the date of the notice, this
Agreement and any Licenses issued hereunder will be automatically
terminated, and that such termination will render the further transmission
and/or reproduction, or both, of any Licensed Work actionable as an act of
infringement under Section 501 of the Copyright Act, and fully subject to the
remedies provided by Sections 502 through 506 and 509 of the Copyright Act.
Licensee further understands and agrees that in the case of infringement,
irreparable harm may be presumed, and HFA and/or any affected Publisher-
Principal(s) shall be entitled as appropriate to injunctive relief, in addition to
any other remcdy that may be available at law or in equity and/or under this
Agreement. For the avoidance of doubt, and without limitation, Licensee's
breach of any of the obligations imposed by Sections 2, 5 and 6 of this
Agreement shall be considered a material breach of, and default under, this
Agreement.

To the extent permitted by applicable law, and without limitation, the
occurrence of any of the following events shall also be considered a material
breach of and default under this Agreement: (a) Liccnsee’s dissolution and/or
the liquidation of all of Licensee’s assets; (b) the filing of a petition in
bankruptcy or insolvency or for an arrangement or reorganization by, for or
against Licensee; (c) the appointment of a receiver or trustee for all ora
portion of Licensee’s assets; (d) Licensee’s assignment of assets for the
benefit of creditors; and (e) Licensee’s insolvency. Upon the occurrence of
any of the events described in items (a) through (€) of this Subsection 7.3,
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8.2

notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, this
Agreement and all license authority pursuant to any Licenses granted
hereunder shall terminate automatically without the requirement of any further
action on the part of HFA or the Participating Publisher-Principals.

Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, including
without limitation the remedies set forth in Subsection 7.2, the breach of any
of the provisions set forth in Section 5 shall entitle HFA and/or any relevant
Publisher-Principal to specific performance of such provision and/or to
terminate, effective immediately upon the giving of notice, the license
authority pursuant to any License granted hereunder.

Notwithstanding the expiration or termination of this Agreement, Sections 2
4, 5 and 6 and Subscctions 7.1, 7.4, 8.2, 8.3, 8.4, 8.5, 8.6 and 8.8 shall to the
extent applicable survive and continue to bind the parties and their legal
representatives and successors,

Miscellaneous

Administrative Fee. In addition to the royalties payable hereunder Licensee
shall pay to HFA an administrative fee of Redacted “in
consideration of HFA's administrative expenses in connection with the
publisher opt-in and licensing processes contemplated hereunder, in-
accordance with the following schedule:

Redacted

Notices. All notices hereunder shall be in writing and shall be deemed
effective (a) if provided by hand delivery, upon delivery; (b) if provided by
overnight courier, one (1) business day following the date sent; and (c) if
provided by registered or certified mail, retumn receipt requested, five (5)
business days following the date mailed. Notices shall be sent to the
following addresses:

Ifto HFA:

To the address set forth above. Attn: General Counsel. Fax: 212-922-3299,

If to Licensee:

To the address set forth above. Redacted
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8.5

8.6

8.7

8.8

8.9

Publicity. Neither party shall issue any press release or other publicity
document concerning this Agreement without the prior written consent of the
other party. :

Assignment. This Agreement may not be assigned.

Entire Agreement; Amendment. This Agreement represents the entire
understanding of the parties with respect to the subject matter hereof,
supersedes all prior and contemporaneous agreements and understandings of
the parties with respect to the subject matter hereof, and may not be altered or
amended except in a written instrument executed by both parties.

Governing Law: Jurisdiction. This Agreement shall be govemed by, and
construed in accordance with, federal law and/or the laws of the State of New
York (without giving effect to conflicts of law principles thereof), as may be
applicable. With respect to any action or proceeding arising out of this -
Agreement, the parties (a) agree that the sole and exclusive venue for such
action or proceeding shall be in a court of appropriate jurisdiction located in
New York County, New York; (2) agree to the appropriateness of, and waive
any objection concerning, the propriety and/or convenience of, proceeding in
such venue; and (3) consent to the personal jurisdiction of such court.

Severability; Waiver. If a court should determine that any part of this

.Agrecment is invalid or unenforceable, the remainder of this Agreement shall

remain in full force and effect. Performance of any obligation required of a
party hereunder may be waived only by a written waiver signed by a duly
authorized officer of the other party, which waiver shall be effective only with
respect to the specific obligation described therein.

Headings. The titles used in this Agreement are used for convenience only
and are not to be considered in construing or interpreting this Agreement,

Assistance of Counsel. Each party hereto acknowledges that it has been
represented by its own independent counsel, who has reviewed this
Agreement and discussed the terms herein with his or her respective client
prior to execution.

10



8.10 Counterparts. This Agreement may be executed in multiple counterparts and
delivery of an executed counterpart may be made by facsimile, each such
counterpart to be considered and accepted as an original, and all such
counterparts together to constitute a single Agreecment.

IN WITNESS WHEREQF, the parties have cxecuted this Agreement as of the
Effective Date:

Redacted

THE HARRY FO%\ICY INC.
By:

Prmtnamc. J ¢ Chw mf\uun&-‘\
Title: SV ) § Gemswrt Conmmnral
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RINGTONE SERVICE

LICENSING AGREEMENT
This agreement (“Agreement™) is entered into as of September 5, 2003 ("Effective
Date") by and between ("Licensee"), a Canadian corporation with
an office at Redacted RepACTED ,and The Harry Fox

Agency, Inc. ("HFA"), a New York corporation with an office at 711 Third Avenue,
New York, NY 10017. '

WHEREAS, Licensee owns and operates a service pursuant to which excerpts of
copyrighted musical compositions ("Musical Works") in the form of Ringtones (as -
below defined) are digitally reproduced on a central computer server or servers,

- which Ringtones are subsequently transmitted from such servers and downloaded to
Covered Devices (as below defined) ("Service"); and

WHEREAS, in order to operate the Service, Licensee seeks licenses to make Server
Fixations (as below defined) and reproduce and distribute Ringtones of Musical

. Works that are owned and/or controlled by publisher-principals affiliated with HFA
("Publisher-Principals"); and

- WHEREAS, HFA is prepared to issue such licenses to the extent it is authorized to do
_so by such Publisher-Principals; -

. NOW,‘ THEREFORE, in consideration of the promises contained in this Agreer_r_)ent
* and for other good and valuable consideration, the adequacy and sufficiency of which
are hereby acknowledged, the parties hereto agree as follows:

1. . Licensing

1.1 Pursuant to the terms of this Agreement, and as more particularly described
herein, upon receipt of appropriate license requests ("License Requests") from
Licensee, IHFA shall, to the extent authorized by particular Publisher--
Principals, issue on behalf of such Publisher-Principals nonexclusive licenses
("Licenses") to reproduce and distribute Ringtones of Musical Works owned
and/or controlled by such Publisher-Principals ("Licensed Works") for use on
Licensee's Service in accordance with the terms of this Agreement. The
license authority contemplated hereunder and granted pursuant to any License
issued hereunder shall include and is limited to: (a) the digital reproduction of
Ringtones of Licensed Works on a central computer server or servers owned
and/or controlled by Licensee and located in the United States (including its
territories and possessions and the Commonwealth of Puerto Rico
(collectively, the "United States")) ("Servers"), solely for use in connection
with the Service ("Server Fixations"); (b) the digital transmission of Ringtones
of Licensed Works from such Servers for storage on Covered Devices, solely
for use in connection with the Service; (c) the reproduction of Ringtones of
Licensed Works on Covered Devices, solely for use in connection with the




1.2

Service ("Ringtone Deliveries"); and (d) the offering of Promotional
Ringtones (as below defined) of Licensed Works, solely for use in connection
with the Service. The license authority under any License issued hercunder is
limited to and granted solely with respect to (x) the copyright interests of the
individual Participating Publisher-Principal(s) on whose behalf the License is
issued by HFA; and (y) if the Ringtone is a Pre-Recorded Ringtone (as below
defined), the particular individual sound recording of the individual Licensed
Work from which the excerpt embodied in the Ringtone was derived.

For purposes of this A greement:

A “Ringtone” is an excerpt, not to exceed thirty (30) seconds, of a musical
composition that is embodied in either (i) a digital file containing codes
representing and capable of being rendered into audio and played back as
musical notes constituting the work’s melody in either monophonic or
polyphonic form (“Phonic Ringtone™), or (ii) a digital file representing an
excerpt of no more than thirty (30) seconds of a sound recording of the
composition (“Pre-Recorded Ringtone™); in both cases, that is intended to be
digitally transmitted to and stored in an end user’s Covered Device and played
by such intended destination Covered Device whenever the Covered Device
activates its ringing or alert function indicating the arrival of a call, message
or other notification received by the Covered Device, and is designed to be
played by such Covered Device without any other distribution or
transmission.

A “Covered Device” shall mean a mobile telephone, pager or other portable
communications device with a telephonic or messaging function that operates
on a wireless communications network regulated by the U.S. Federal
Communications Commission pursuant to its rules governing commercial
mobile radio services. '

A “Promotional Ringtone” shall mean a digital transmission of a Ringtone in

streamed form made avaijlable to a prospective purchaser free of charge and
solely for the purposc of promoting the sale of the Ringtone, and that does not

‘result in a reproduction of any part or all of the Ringtone that is accessible

except by such prospective purchaser for an intended one-time pfomotional
playback through the operation of a Covered Device or other device.

The authority of HFA to issue Licenses for any individual Musical Work on
behalf of any one or more Publisher-Principals is subject to the approval of
the relevant Publisher-Principal(s). Before commencing to issue licenses
hereunder, HFA shall for a period of time (the “Opt-In Period”) offer to its
Publisher-Principals the opportunity to agree to make their Musical Works
available for licensing under this Agreement by notifying HFA of their desire
to opt in to the Agreement. Notwithstanding the decision to opt in by any
individual Publisher-Principal; thereby rendering such Publisher-Principal a
"Participating Publisher-Principal,” if such Participating Publisher-Principal at



1.3

1.4

1.5

1.6

any time requests that HFA not issue Licenses on its behalf (either with
respect to a particular Musical Work or in general), HFA will honor that
request; provided, however, that any Licenses validly issued by HFA prior to
the receipt of such a request shall remain in effect until the Term (as below
defined) of this Agreement expires. '

Following execution of this Agreement and conclusion of the Opt-In Period,
Licensee may begin submitting License Requests in electronic form in
accordance with the format specified in Exhibit A (as such format may be
modified from time to time by HFA upon reasonable notice to Licensee)
(“Request Format”), which License Requests shall be duly processed by HFA.,
Without limitation, Licensee shall include in each License Request to the
extent required by the Request Format (a) the title of the Musical Work for.
which a License is being requested; (b) the writer(s) of the Musical Work; (c)
the publisher(s) of the Musical Work; and (d) whether the Ringtonc is to be
licensed in the form of a Phonic Ringtone and/or a Pre-Recorded Ringtone;
and, if the Ringtone is a Pre-Recorded Ringtone, (€) the name of the record
company that produced the sound recording embodied in the Ringtone; (f) the
name of the artist performing such sound recording; (g) the ISRC number for
such sound recording; (h) the total playing time of such sound recording in its
complete form, expressed in minutes and seconds; (i) the title of an album for

. which such sound recording has been previously licensed; and (j) such other

information as may be required by HFA’s Request Format.

HFA shall from time to time provide to Licensee an electronic file specifying
the Licenses issued under this Agreement (cach such report a “Confirmation
Report”). To aid Licensee in the calculation of royalties, with respect to each
License, such Confirmation Report shall include, inter alia, the total

" “percentage ownership share of the Participating Publisher-Principal(s) on

whose behalf the License has been issued.

For the avoidance of doubt, and without limitation, the Licenses granted
hereunder do not extend to or cover: (a) any right of public performance; (b)
any copyrights or other rights in sound recordings; (c) any rights to
synchronize musical works with visual images resulting in audiovisual works;
(d) any print, display or karaoke rights; () any adaptation (derivative work)
rights; (f) any merchandising rights; (g) any use of a musical work (whether or
not embodied in a sound recording) for a marketing campaign, product tie-in,
game or contest or otherwise to advertise, promote or cross-promote any
product or service; or (h) any use of the title of a musical work, or the name or
likeness of any writer, publisher or artist associated with a musical work,
except for identification purposes as described in Section 4.

The license authority contemplated by this Agreement and granted pursuant to
any License issued hereunder is limited to Licensee and may not be
sublicenscd, assigned or otherwise transferred by Licensee except to the
extent expressly permitted hereunder.
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Reporting aﬂd Payment of Royaltics

Licensee shall account and pay royalties to HFA quarterly, within forty-five
(45) days after the end of each calendar quarter, on the basis of (a) the initial
Server Fixation of a particular individual Phonic Ringtone or Pre-Recorded
Ringtone of a Licensed Work made on any Server (but not any subsequent
Server Fixation of the identical Phonic Ringtone or Pre-Recorded Ringtone
made on the same or any other Server) (“Initial Server Fixation™); and (b)
each Ringtone Delivery in the form of a Phonic Ringtone (“Phonic Ringtone
Delivery”) or Pre-Recorded Ringtone (“Pre-Recorded Ringtone Delivery”).
Licensee shall provide its quarterly statements (“Statements”) in electronic
form in accordance with the format specified in Exhibit B (as such format
may be modified from time to time by HFA upon reasonable notice to
Licensee) (“Reporting Format”). With respect to each quarterly reporting
period, for each License, Licensee shall include in its Statement (t) the HFA
License number; (u) whether an Initial Server Fixation was made; (v) the total
number of Phonic Ringtone Deliveries and/or total number of Pre-Recorded
Ringtone Deliveries, as the case may be; (w) the particular retail outlet

. through which each Ringtone Delivery was made; (x) the royalty amount

being paid for the Initial Server Fixation; (y) the total royalty amount being
paid for the Phonic Ringtone Deliveries and/or Pre-Recorded Ringtone
Deliveries; and (z) such other information as may be required by HFA’s
Reporting Format. - Interest on late payments shall be payable to HFA at the.
rate of prime plus two percent (2%) calculated from the date the royalties
were due to be paid under the applicable reporting period to the date of
ultiniate payment to HFA.

For each Initial Server Fixation, the royalty shall be Redacted 3
provided, however, that this amount shall be proportionately reduced to the
extent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work.

(a) For each Phonic Ringtone Delivery, the royalty shall be Redacted

 provided, however, that this amount shall be proportionately reduced
to the cxtent that the Participating Publisher-Principal(s) on whose behalf the
License is granted own(s) or control(s) less than 100% of the Work. (b) For
each Pre-Recorded Ringtone Delivery, the royalty shall be Redacted

"5 provided, however, that this amount shall be proportionately reduced
to the extent that the Participating Publisher-Principal(s) on whose bchalf the
License is granted own(s) or control(s) less than 100% of the Work.
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Term

The term of this Agreement shall commence as of the Effective Date and
terminate on December 31, 2005 (the “Term”). If Licensee wishes to renew
this Agreement for an additional two (2) year term, it shall notify HFA of such
desire not later than a date six (6) months prior to the end of the Term. Such
notification shall include proposed terms for any such renewal. Any renewal
shall be subject to the approval of individual Publisher-Principals as described
in Subsection 1.2, and HFA reserves the right to propose changes to
administrative and other aspects of the Agreement as it deems appropriate.

Writer/Publisher Credit

Licensee shall, to the extent commercially reasonable, include in any graphics
and/or imagery displayed in connection with the play of any Ringtone of a
Licensed Work written credit in legible form setting forth the names of the .
writer(s) and publisher(s) of such Licensed Work.

. Security

In connection with the use of any Licensed Work, Licensee shall implement
and maintain copy protection and digital rights management technology and
systems, including software and/or hardware functional limitations
(collectively, “Security Systems”) with respect to all aspects of the Service,
including without limitation its Servers and operating systems, that (a) are
designed to prevent unauthorized reproduction and distribution of the
Licensed Work, in the form of Ringtones or otherwise; (b) are sufficient to
track and enforce the use limitatjons contemplated by this Agreement; and (c)
mect or exceed current industry standards as they exist from time to time for
the licensed delivery of music via digital transmission and its reproduction on
devices including, without limitation, Covered Devices.

In the event it becomes aware of a breach of Licensee’s Security Systems
(“Security Breach”), whether through its own monitoring efforts, upon being
advised by another party (including HFA) or otherwise, Licensee shall use its
best efforts to resolve the Security Breach and restore the full integrity of its
Security Systems as quickly as possible. If a solution to the Security Breach
is not immediately available (i.c., cannot be implemented within twenty-four
(24) hours from the time Licensee becomes aware of the Security Breach),
Licensee shall (a) promptly notify HFA of the Security Breach in writing
(unless Licensee learned of the breach from HFA); and (b) cease all further
digital transmission and/or reproduction of Licensed Works to the extent such
aclivities are or could possibly be affected by the Security Breach, pending
full resolution of the Security Breach. In such a case, Licensee (x) shall keep
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6.1

6.2

- HFA rcasonably apprised of the status of its efforts to resolve the Security
“Breach; and (y) shall not resume the activities that were suspended pursuant to

this Subsection 5.2 until the full integrity of its Security Systems has been
restored.

To the extent Licensee employs third-party technology in order to operate,
Licensee shall use its best efforts to maintain and upgrade such technology by
(a) diligently monitoring any third-party notifications of bug-fixes, security
holes and functionality improvements; and (b) obtaining any available
upgrades and bug-fixes, and installing, testing and distributing such upgrades
and bug-fixes as necessary so as to maintain the integrity of its Security

~ Systems,

Licensee shall use its best efforts to prevent any unauthorized digital
transmissions and reproductions of Musical Works by operators and users of
the Service and/or in any facility, on any device (including Covered Devices),
or by any person under the supervision and/or control of Licensee.

Royalty and Security CompAli:mcc‘

Notwithstanding, without limiting and in addition to the general right of HFA
and/or any Participating Publisher-Principal pursuant to industry custom and
practice to examine the books and records of Licensee in connection with
Licensee’s use of Musical Works, HFA shall be entitled, upon thirty (30)
days’ notice to Licensee, to conduct an examination of the books, records,
operations and Sccurity Systems of Licensee (“Royalty and Security
Examination”) to determine whether Licensee is in compliance with its
reporting, royalty and security obligations under this Agreement. Absenta
good-faith basis to believe that Licensee is not in compliance with such
obligations, HFA shall not seek to initiate a Royalty and Security Examination
more than once every twelve (12) months or more than six (6) years following
the termination of this Agreement.

During the course of a Royalty and Security Examination, upon request by
HFA or an examiner acting on its behalf, Licensee shall, within three (3)
business days (a) provide access to any information that may be called for by
such request, including without limitation any (i) books, records, files, logs,
reports, conipilations, usage data and other documentation, whether in paper
or electronic form, that were or could be used or required to generate or verify
Licensee’s Statements and/or that reflect or summarize Licensees’ Statements;
(ii) financial information, including books, records, ledgers, reports, and other
documentation, reflecting cash receipts and general revenue accounts to the
extent such information relates directly or indirectly to the activities licensed
under this Agreement; and (iii) files, logs, reports, compilations, testing and
monitoring data and other documentation related to and/or reflecting the
operation and integrity of Licensee’s Security Systems (such information,
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along with the information described in the items (a)(i) and (a)(ii) of this
Subsection 6.2, collectively referred to as “Documentation™); and (b) through
the assistance of personnel who are familiar with the technical and operational
aspects of Licensee’s computer, hardware, software, Security Systems
(collectively, “Operational Systems”) who are to be made available by
Licensee, provide real-time and/or historical access to such Operational
Systems, as requested, sufficient to permit HFA or its examiner(s) to conduct
meaningful tests and analysis to verify that (i) the Operational Systems are
properly and accurately tracking and reporting the use of the Licensed Works,
and royalties payable therefor, as contemplated by the terms of this
Agreement; and (ii) the Operational Systems are in compliance with the
security requirements set forth in Section 5 of this Agrecement. Licensee shall
provide the information, systems access and personnel required by this
Subsection 6.2 free of charge and, unless otherwise agreed by HFA or its
examiner(s), at Licensee’s place of business.

During the course of and/or followin g completion of the Royalty and Security
Examination, upon request by HFA Or an examiner acting on its behalf,
Licensee shall make available company personnel at an appropriate level of
seniority and/or technical ability to discuss and/or resolve particular issues and
findings arising out of such examination.

Licensee shall maintain any and all Documentation that reasonably might be
expected to be relevant to HFA's conduct of a Royalty and Security
Examination for a period of at least six (6) years following the expiration or
termination of this Agreement, unless there is a Royalty and Security
Examination in progress or not fully resolved as of the expiration of such
period, in which case the Documentation shall be maintained until the Royalty
and Security Examination is fully resolved to the satisfaction of HFA.

If a royalty examination reveals a nonpayment or underpayment of royalties
due to HFA, the amounts determined to be owing shall be subject to interest
payable at the rate of prime plus two percent (2%) calculated from the date the
royalties were due to be paid under the applicable reporting period to the date
of ultimate payment to HFA.

Termination/Default

All license authority pursuant to Licenses issued hereunder shall terminate
upon the expiration or termination of this Agreement (unless such Licenscs
are renewed pursuant to a renewal of this Agreement as contemplated under
Section 3, in which case the terms of renewal shall apply as appropriate), and
any further transmission and/or reproduction of any Licensed Work after the
expiration of this Agreement shall be prohibited and actionable as an act of
infringement under, and fully subject to the remedies provided by, the
Copyright Act. Notwithstanding the foregoing, provided that the Agreement
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has not been terminated due to Licensee's breach or default, any Server
Fixations existing on Servers and/or Ringtone Deliveries existing on Covered
Devices as of the expiration of the Agreement may remain on such Servers
and Covered Devices; provided, however, that such existing Server Fixations
(in addition to the Ringtone Deliveries) may not be further reproduced or
distributed after the expiration of the Agreement.

Notwithstanding, without limiting and in addition'to any other remedy that
may be available at law or in equity and/or under this Agreement, Licensee
understands and agrees that: (a) in the event Licensee fails to account to HFA
and pay royalties provided for in Section 2, HFA may provide written notice
to Licensee in the same manner as provided in Section 1 15(c)(6) of the
Copyright Act that, unless the default is fully remedied within thirty (30) days
from the date of the notice, this Agreement and any Licenses issued hereunder
will be automatically terminated, and that such termination will render the
transmission and/or reproduction or both, of any Licensed Work for which
royalties have not been fully paid actionable as an act of infringement under
Section 501 of the Copyright Act, and fully subject to the remedies provided
by Sections 502 through 506 and 509 the Copyright Act; (b) in the event
Licensee is in material breach or default of any of its obligations under this
Agreement, HFA may provide written notice to Licensee in the same manner
as provided by Section 115(c)(6) of the Copyright Act that, unless the default
is fully remedied within thirty (30) days from the date of the notice, this
Agreement and any Licenses issued hereunder will be automatically
terminated, and that such termination will render the further transmission
and/or reproduction, or both, of any Licensed Work actionable as an act of
infringement under Section 501 of the Copyright Act, and fully subject to the
remedies provided by Sections 502 through 506 and 509 of the Copyright Act.
Licensee further understands and agrees that in the case of infringement,
irreparable harm may be presumed, and HFA and/or any affected Publisher-
Principal(s) shall be entitled as appropriate to injunctive relief, in addition to
any other remedy that may be available at law or in equity and/or under this
Agreement. For the avoidance of doubt, and without limitation, Licensee's
breach of any of the obligations imposed by Sections 2, 5 and 6 of this
Agreement shall be considered a material breach of, and default under, this
Agreement.

To the extent permitted by applicable law, and without limitation, the
occurrence of any of the following events shall also be considered a material
breach of and default under this Agreement: (a) Licensee’s dissolution and/or
the liquidation of all of Licensee’s assets; (b) the filing of a petition in
bankruptcy or insolvency or for an arrangement or reorganization by, for or
against Licensee; (c) the appointment of a receiver or trustee for allora
portion of Licensee’s assets; (d) Licensee’s assignment of assets for the
benefit of creditors; and () Licensee’s insolvency. Upon the occurrence of
any of the events described in items (a) through (¢) of this Subsection 7.3,
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notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, this
Agreement and all license authority pursuant to any Licenses granted
hereunder shall terminate automatically without the requirement of any further
action on the part of HFA or the Participating. Publisher-Principals.

Notwithstanding, without limiting and in addition to any other remedy that
may be available at law or in equity and/or under this Agreement, including
without limitation the remedies set forth in Subsection 7.2, the breach of any
of the provisions set forth in Section 5 shall entitle HFA and/or any relevant
Publisher-Principal to specific performance of such provision and/or to
terminate, effective immediately upon the giving of notice, the license
authority pursuant to any License granted hereunder.

Notwithstanding the cxpi'ration or termination of this Agrecment, Sections 2,

4, 5 and 6 and Subsections 7.1, 7.4, 8.2, 8.3, 8.4, 8.5, 8.6 and 8.8 shall to the
extent applicable survive and continue to bind the parties and their legal
representatives and successors.

Miscellancous

Administrative Fee. In addition to the royalties payable hereunder, within five
(5) business days following execution of this Agreement, Licensee shall pay
to HFA an administrative fee of Red acted in
consideration of HFA’s administrative expenses in connection with the

publisher opt-in and licensing processes contemplated hereunder .

Notices. All notices hereunder shall be in writing and shall be deemed
effective (a) if provided by hand delivery, upon delivery; (b) if provided by
overnight courier, one (1) business day following the date sent; and (c) if
provided by registered or certified mail, return receipt requested, five (5)
business days following the date mailed. Notices shall be sent to the
following addresses:

Ifto HFA:
To the address set forth above. Attn: General Counsel. Fax: 212-922-3299.

If to Licensee:

- To the address set forth above. Attn: Atin: Redacted

Publicity. Neither party shall issue any press release or other publicity
document concerning this Agreement without the prior written consent of the

other party.
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8.5

8.6

8.7

8.3

8.9

Assignment. This Agreement may not be assigned.

Entire Agreement; Amendment. This Agreement represents the entire
understanding of the parties with respect to the subject matter hereof,
supersedes all prior and contemporaneous agreements and understandings of
the parties with respect to the subject matter hercof, and may not be altered or
amended except in a written instrument exccuted by both parties.

Goveming I.aw; Jurisdiction. This Agreement shall be governed by, and
construed in accordance with, federal law and/or the laws of the State of New
York (without giving effect to conflicts of law principles thereof), as may be
applicable. With respect to any action or proceeding arising out of this
Agreement, the parties (a) agree that the sole and exclusive venue for such

action or proceeding shall be in a court of appropriate jurisdiction located in

New York County, New York; (2) agree to the appropriateness of, and waive
any objection conceming, the propriety and/or convenience of, proceeding in
such venue; and (3) consent to the personal jurisdiction of such court. -

Severability; Waiver. If a court should determine that any part of this
Agreement is invalid or unenforceable, the remainder of this Agreement shall
remain in full force and effect. Performance of any obligation required of a
party hereunder may be waived only by a written waiver signed by a duly
authorized officer of the other party, which waiver shall be effective only with
respect to the specific obligation described therein.

Headings. The titles used in this Agreement arc used for convenience only

“and are not to be considered in construing or interpreting this Agreement.

Assistance of Counsel. Each party hereto acknowledges that it has been
represented by jts own independent counsel, who has reviewed this
Agreement and discussed the terms herein with his or her respective client

» prior to execution.
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8.10 Counterparts. This Agreement may be executed in multiple counterparts and
. delivery of an exccuted counterpart may be made by facsimile, each such
counterpart to be considered and accepted as an original, and all such

counterparts together to constitute a single Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the
Effective Date:

Redacted

THE HARRY FOX AGENCY, INC.

By: \[,
Printnam{: ) ¢ € Wa ke fourit -
Title: €uf’é C‘)(.w: ol Comted-

1
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™ 711 Third Avenue 212-922-3270 gchurgin@harryfox.com

The Harry Fox Agency, Inc. New York, NY 10017 212-338-0350 rax www.harryfox.com

Gary L. Churgin
President and CEO

May ﬂ, 2003

REDACTED

and

President and CEO_

REDACTED

Re: REDACTED /HFA Agreement

Dear  pepacTED
Upon signature of the three parties set forth below, this side letter (“Sidc Letter”) will
confirm the following understandings between REDACTED

: " on the one hand, and the Harry Fox Agency,
Inc. (“"HFA”), on the other, in connection with that certain Agreement Concerning the
Licensing of Certain Internet Music Subscription Services dated as of May 19, 2003

between y . and The Harry Fox Agency, Inc. ("HFA") (the
en_ REDACTED y Fox Agency, Inc. ( ) ( REDAGTED

L. REDACTED each warrant and represent to HFA that the
transaction pursuant to which a majority ownership interest in repactep has
been/will be acquired by a third party on or about May 19, 2003 resulting in the
creation of REDACTED  (the “Transaction”) is/was entirely in the nature of a
stock or other type of equity-based transaction rather than an asset purchase or
other type of asset-based transaction. pepacrep@nd REDACTED - each further



warrant and represent to HFA that they have been provided with legal advice that
the nature of the Transaction is such that it does not implicate or contemplate an
assignment of any rights or licensesREDACTHRJ, acquired or was entitled to
acquire pursuant to its participation in that certain Agreement dated as of October
5, 2001 between National Music Publishers’ Association, Inc. and HFA, on the
one hand, and The Recording Industry Association of America, Inc. on the other
(the “RIAA Agreement”).

2. _REDACTED ~ warrants, represents and covenants to HFA that upon execution
of the - REDACTED shall assume and be
responsible to HFA and its publisher principals for all of the past, present and
future obligations of RepacTEto HFA and its publisher principals in connection
with REDAcTEZPArtICIpation in the RIAA Agreement and any and all licenses
issued to revacreo by HFA under-the RIAA Agreement or otherwise as digital
phonorecord delivery (“DPD”) licenses, including, without limitation, any and all
outstanding reporting and payment obligations, and any and all obligations
concerning the preservation of usage and financial data.

3. In consideration of, and in reliance upon, the warranties, representations and
covenants set forth in this Side Letter, HFA acknowledges and agrees that
notwithstanding thatREDACTED wil] no longer be participating in the RIAA
Agreement as of the effective date of the Transaction, all licenses previously
obtained by repacteo from HFA under the RIAA Agreement or otherwise as DPD
licenses shall remain in effect to the benefit of REDACTED

4.REDACTED and REDACTED  agree to indemnify, defend and hold harmless HFA
and its directors, officers, employees, parents, subsidiaries, affiliates, principals,
agents and representatives with respect to any claim, cause of action or liability
(including reasonable attorneys’ fees and expenses) including, without limitation,
HFA’s alleged infringement or violation of any right of any party, arising out of
or relating to HFA's reliance on and/or a breach of any of the warranties,
representations or covenants set forth herein.

5. Within five business days following execution of the REDACTED Agreement
REDACTED  shall pay to HFA a one-time administrative fee of Revacten jn
consideration of the administrative burdens associated with HFA's licensing

?
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responsibilities under the REDACTED  Agreement and the costs associated
with preparation and mailing of notices to HFA’s publisher principals concerning
the REDACTED Agreement.

Sincerely,

e

Gary L. Churgin

REDACTED

0003883.1 ' 3



Agreement Concerning the Licensing of
Certain Internet Music Subscription Services

This agreement (the “Agreement”), dated as of May19, 2003 (“Effective Date™), is made

by and between REDACTED a Delaware corporation (“Licensee”) and The Harry
Fox Agency, Inc. (“HFA”), (the “Parties™).

WHEREAS, Licensee desires to offer to consumers certain digital music services that
provide On-Demand Streams and Limited Downloads (as defined below);

WHEREAS, music publishers desire to make their copyrighted musical works available
to consumers by licensing such services;

WHEREAS, there has been litigation concerning the use of musical works in digital
music services; the U.S. Copyright Office has issued a Notice of Inquiry whether to conduct a
rulemaking concerning the legal status of On-Demand Streams and Limited Downloads; the U.S.
Copyright Office has issued a report pursuant to Section 104 of the Digital Millennium
Copyright Act addressing certain issues relating to streaming; and Licensec may prefer to make
business decisions conceming the launch of Covered Services (as defined below) with greater
assurance conceming the legal status of such services;

WHEREAS, the Parties desire to avoid the uncertainty and expense of litigation
concerning the use of copyrighted musical works by Covered Services, and to provide assurance
to Licensee and others seeking to offer such services to consumers;

WHEREAS, Section 115(c)(3) of the U.S. Copyright Act authorizes voluntary
negotiations for determining royalty rates and terms under the mechanical compulsory license;
and

WHEREAS, in settlement of unresolved legal issues and to facilitate the expeditious
launch of digital music services, the Parties have reached this Agreement (which reflects HFA's
standard terms with respect to the concepts covered herein) with respect to terms pursuant to
which Licensee may obtain licenses to make On-Demand Streams and Limited Downloads of
musical works in Covered Services; :

NOW, THEREFORE, pursuant to 17 U.S.C. § 115(c)(3), and in consideration of the
mutual promises contained in this Agreement and for other good and valuable consideration, the
adequacy and sufficiency of which are hereby acknowledged, the Parties hereby agree as
follows:

1. Covered Services. When Licensee seeks to use a copyrighted musical work for which an
HFA publisher-principal has the right to grant the rights that are the subject matter of this
Agreement in connection with the operation of its Covered Services, it may obtain through HFA
on behalf of such HFA publisher-principal a mechanical license (“License™) to make On-
Demand Streams and Limited Downloads of the work through Covered Services, through to the
end user, including by making server and related reproductions of the work used in the operation
of Covered Services.




1.1. “Covered Service” means a service that offers (but the offerings of which are
not necessarily limited to) On-Demand Streams and/or Limited Downloads of sound recordings
of musical works from servers located within the United States’, where the basic charge to users
for the service is a recurring subscription fee (in contrast to the basic charge being a per-
download, per-play or per-song fee), including any use of such a service on a limited basis
without charge to users in order to promote the subscription service.

1.2, “On-Demand Stream” means an on-demand, real-time digital transmission of
a sound recording of a single musical work to allow a user to listen to a particular sound
recording chosen by the user at a time chosen by the user, using streaming technology, which
may include but is not limited to Real Audio or Windows Media Audio, that is configured by the
provider of the Covered Service in a manner designed so that such transmission will not result in
a substantially complete reproduction of a sound recording being made on a local storage device
(e.g., the hard drive of the user’s computer or a portable device) so that such reproduction is
available for listening other than at substantially the time of the transmission.,

1.3. “Limited Download” means a digital transmission of a time-limited or other
use-limited download of a sound recording of a single musical work to a local storage device
(e.g., the hard drive of the user’s computer or a portable device), using technology desi gned to
cause the downloaded filc to be available for listening only either (1) during a limited time (e.g.
a time certain or a time tied to ongoing subscription payments) not to extend more than thirty
(30) days beyond the expiration of the user’s subscription, or (2) for a limited number of times -
not to exceed twelve (12) times afier the expiration of the user’s subscription.

1.4. Any HFA publisher-principal that grants a License and/or accepts a portion
of an Advance Payment hereunder is referred to herein as a “Participating HFA Publisher.” The.
term “Participating HFA Publisher” is limited to such entities and their majority-owned
subsidiaries.

2. Covered Deliveries.

v 2.1. A License with respect to a musical work includes all reproduction,
distribution and DPD rights necessary for Covered Services to make On-Demand Streams and
Limited Downloads of that work, from the making of server reproductions to the transmission
and local storage of the On-Demand Streams or Limited Downloads. A License does not extend
to other transmissions made by a Covered Service or to activities not encompassed by a
mechanical license, including, without limitation, print or display ri ghts, merchandising rights,
adaptation (derivative work) rights except as provided in Section 115(a)(2) of the Copyright Act,
rights to synchronize musical works with visual images resulting in audiovisual works, or
karaoke rights, all of which rights are specifically reserved. The Parties agree that server
reproductions made under a License to transmit On-Demand Streams or Limited Downloads may
be used to make transmissions other than On-Demand Streams and Limited Downloads;
provided that the foregoing is without prejudice to any applicable requirement, if any, that
Licensee also obtain a license for such other transmissions made using such server
reproductions. It is understood that this Agreement does not address or extend to any
performance rights that may be implicated by the making of On-Demand Streams or Limited
Downloads through Covered Services.
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2.2. A License includes the right to make, and there shall be no separate payment
or accounting for, On-Demand Streams of Promotional Excerpts (as defined below) of sound
recordings of musical works licensed hereunder used for promotional purposes, provided that the
relevant copyright owner or copyright owners of such sound recordings has duly authorized the
rclevant copyright owner or copyright owners of such musical work (or an organization of
copyright owners designated by such copyright owners as their common agent) to make On-
Demand Streams of Promotional Excerpts of that sound recording for the purpose of promoting
that musical work without payment of any royalty. “Promotional Excerpt” is defined as a stream
consisting of no more than thirty (30) seconds of playing time of the sound recording of a
musical work, or in the case of sound recordings with a playing time of more than five minutes, a
stream that is of no more than the lesser of ten percent (10%) or sixty (60) seconds of playing
time of the sound recording of the musical work.

3. Licensing Process.

3.1. Commencing on the Effective Date, Licensce may submit License requests
in electronic form, either individually or batched, and either for On-Demand Streams and/or
Limited Downloads alone or in combination with other configurations, substantially in
accordance with Exhibit A. In addition, Licensee may submit License requests by other means
generally accepted by HFA, including but not limited to HFA’s new web-based licensing system
(when it becomes available), and HFA’s standard paper form (but only using paper forms for
complex License requests (e.g., requests involving medleys or samples), in limited numbers
during times when electronic licensing capabilities are unavailable, or at other times in numbers
that are generally consistent with Licensee’s past use, if any, of paper forms and in any casc in
numbers that do not exceed what HFA can reasonably be expected to process under the
circumstances). HFA may modify its license request and license forms from time to time,
provided that it gives reasonable notice thereof to Licensee and such modifications do not
unreasonably affect the ability of Licensee to submit license requests and obtain licenses.
License forms may be issued electronically or in paper form, but when Licensee submits a
License request in electronic form in accordance with this Section 3.1, HFA shall, promptly after
processing the License request, return to Licensee an electronic file substantially in accordance
with Exhibit A, with (1) the addition of that information indicated in Exhibit A as being “output”
fields, (2) the addition of information, other than individual publisher share information, to
complete any blank optional fields in the request, to the extent that such information is availablc
in HFA’s databases and is matched to the request in the License issuance process, (3) the
substitution of information conceming HFA publisher-principal names where such information
in HFA’s databases is different from that in the request, and (4) the aggregated share of
Participating HFA Publishers. If Licensee submits a License request in accordance with this
Section 3.1 but the request contains insufficient information for HFA to find a match for the
relevant work in its databases, HFA will work with Licensee to provide the information
necessary to enable a License to be issued, and if Licensee resubmits such request with the
necessary information and the License can be issued, the provisions of Section 3.4 shall apply
from the date of the original request. The Parties acknowledge the importance to HFA and
music publishers of having License requests submitted promptly, and the importance to Licensee
of having License forms issued promptly. The Parties shall cooperate in good faith to promote
each of those goals.



3.2. The authority of HFA to license any individual musical work on behalf of its
publisher principals is subject to the approval of the relevant publisher-principal. HFA shall not
require its publisher principals to opt in to this Agreement either before or after commencing to
issue Licenses to the extent it is authorized to do so; provided, however, that HFA may establish
an opt out period before commencing to issue Licenses on behalf of certain publisher principals
(whose identities HFA will disclose to Licensee simultaneously with the execution of this
Agreement) to allow such publisher principals to decide whether to participate in the Agreement,
which period will end no later than six weeks following the Effective Date (the “Opt Out
Period”). Notwithstanding the foregoing, HFA will use its good faith efforts to solicit responses
from such certain publisher principals in a shorter time frame. If an HFA publisher-principal at
any time requests that HFA not issue Licenses on its behalf (either with respect to particular
musical works or in general), HFA will honor that request; provided, however, that any such
request shall not affect the validity or subsistence of a License issued prior to such request
(including, without limitation, under any prior agreement under which Licensee may have
obtained Licenses). Upon the expiration of the Opt Out Period, HFA shall notify Licensee of
any HFA publisher principals that have notified HFA that they do not wish to make Licenses of
their works available under this Agreement (as well as any HFA publisher principals that have
previously provided notice to HFA that they are opting out of all agreements of this nature), and
thereafter will provide a list of any such publisher principals upon Licensee’s written request
(such requests not to be made more than once per calendar quarter).

3.3. HFA shall issue mechanical licenses for DPD configurations (including but
not limited to Licenses under this Agreement) with respect to a musical work in its entirety if one
or more of its publisher-principals owns or controls a partial interest in such musical work, even
if other co-owners of such musical work are not HFA publisher-principals, except that, pursuant
to Section 3.2, if all the HFA publisher-principals that own or control a partial interest in such
work request that HFA not issue mechanical licenses on their behalf, HFA will not issue such
licenses. In the case of a mechanical license issued as described in this Section 3.3, Licensee
shall pay directly to each co-owner that is not an HFA publisher-principal (or such co-owner’s
authorized payee) such co-owner’s share of the applicable royalty payments under Section 6.1.

3.4. License forms issued by HFA pursuant to this Agreement shall be retroactive
to the date of the License request made by Licensee on or after the Effective Date in accordance
with Section 3.1. To the extent that Licensee makes On-Demand Streams and Limited
Downloads of musical works pending the processing by HFA of license forms in response to
proper License requests submitted on or after the Effective Date in accordance with Section 3.1,
HFA shall not directly or indirectly file, encourage, aid, support, finance, contribute to, promote,
or participate in any claim, suit, action or proceeding asserting that such activities are infringing.

3.5. Subject to Section 3.3, HFA shall also accept License requests to make On-
Demand Streams and Limited Downloads through Covered Services of musical works as to
which no HFA publisher-principal has any ownership interest or control, in whole or in part, and
for which a License is not otherwise available under this Agreement. In such a case, HFA shall
use commercially reasonable efforts to secure the requested Licenses from the relevant non-HFA
publisher-principals on the same terms as apply to HFA publisher-principals under this
Agreement. (Non-HFA publisher-principals who grant Licenses through this arrangement shall
be referred to as “Participating Independent Publishers™.) In addition to any commission charged
to the Participating Independent Publisher, HFA may charge Licensee a one-time administrative
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fee of ninety-five dollars ($95) for each publisher that agrees to become a Participating
Independent Publisher (it being understood that no such administrative fee shall be payable for
any subsequent Licenses issued on behalf of that Participating Independent Publisher to
Licensee), unless the Participating Independent Publisher also authorizes HFA to grant
mechanical licenses other than Licenses under this Agreement, in which case no such fee shall
apply. The Advance Payment described in Article 4 may be applied to such administrative fee
when payable by Licensee, and HFA shall provide to Licensee or an independent accounting
firm designated by Licensee sufficient information conceming liability for such administrative
fee to allow reconciliation of the Advance Payments as described in Section 4.4. When HFA
arranges Licenses from Participating Independent Publishers pursuant to this Section 3.5, HFA
shall collect and distribute mechanical royalties to such Participating Independent Publisher (or
other authorized payees) unless Licensee requests to make such payments directly.

3.6. HFA and Licensee shall enter into a Data Access and Use Agreement, in the
form attached hereto as Exhibit B.

3.7. Nothing in this Agreement, including but not limited to the availability of
Licenses or the procedures for obtaining the same, shall preclude Licensee from at any time
serving or filing a notice of intention to obtain a compulsory license in accordance with
applicable law or, other than in Article 8, imply that any notice of intention so served or filed is
valid or invalid. Nothing in this Agreement shall preclude Licensee from seeking, or HFA or
any of its publisher-principals from granting, direct licenscs to Licensee, including without
limitation for use of musical works on the Covered Services, on whatever terms might be agreed
upon between the relevant parties.

4. Advance Payment.

4.1. Within five business days following the end of the Opt Out Period, Licensee
shall pay to HFA its standard established non-refundable advance royalty payment (“Advance
Payment”) for agreements of this nature, equal to REDACTED ST
Notwithstanding the foregoing, to the extent that any publisher principal ranking among the top
ten (10) HFA publisher principals based upon total royalties distributed by HFA to all HFA
publisher principals during the calendar years 2001 and 2002 (each, a “Major Publisher
Principal™) opts out of this Agreement within the Opt Out Period pursuant to the provisions of
Section 3.2 hereof (“Major Opt Out Publisher Principal”), such advance will be reduced by an
amount equalto .. .,. REDACTED . ~ 777 T 7 7 "(and, to the extent that
such advance has previously been paid by Licensee, HFA will refund such amount to Licensee).
If, by the second anniversary of the Effective Date, there has then been no final non-appealable
determination of royalty rates for On-Demand Streams and Limited Downloads through
negotiation and/or a CARP proceeding, as the case may be, then, subject to Section 4.2, until
such a determination, Licensee shall each month pay to HFA its standard subplementary
Advance Payment rate of© REDACTED T T wsuch amount
to be proportionately reduced to the extent that there aré any Major Opt Out Publisher
Principals).

4.2. Effective at the second anniversary of the Effective Date or any time

thereafler, Licensee may terminate this Agreement upon thirty (30) days advance written notice
to HFA. In the event Licensee does so, all Licenses previously issued under this Agreement
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shall terminate at the same time as this Agreement, without prejudice to the right of Licensee
thereafter to obtain new licenses under 17 U.S.C. § 115. Inthe case of termination by Liccnsee
(a) payments shall be due in accordance with Section 6.1 for activities under this Agreement
prior to the termination of the relevant Licenses, (b) Advance Payments may be applied against
such payments in accordance with Section 4.4, and (c) to the extent remaining, Advance
Payments also may be applied to royalties due under new licenses for On-Demand Streams and
Limited Downloads made through Covered Services, which licenses are issued by HFA at least
one year after the relevant date of termination of Licensee’s Licenses. In addition to the
foregoing, if there is a decision of the U.S, Copyright Office or a court, or any new legislation,
inconsistent with Section 8.1, with the result that mechanical royalties are not required to be paid
for some or all On-Demand Streams and/or Limited Downloads made through Covered Services,
then the amount of Licensee’s monthly supplementary Advance Payments under Section 4.1
shall be reduced to take into account such decision or legislation, based on actual usage under
this Agreement to date, with the exact amount of such reduction to be agreed upon by the Parties
promptly after such decision or legislation; provided that if any such decision is appealed and
finally reversed on appeal, the amount of Licensee’s monthly supplementary Advance Payments
under Section 4.1 shall be restored, and Licensece shall promptly pay to HFA the total amount by
which the supplementary Advance Payment was reduced in the interim.

4.3. HFA shall deposit Advance Payments into an interest-bearing bank account
(with such interest being treated as part of the Advance Payment). HFA shall be free to
distribute the initial and supplementary Advance Payments to HFA. publisher-principals in
accordance with a reasonable and nondiscriminatory methodology based on market share, actual
usage or a per musical work payment (which methodology HF A shall provide to Licensee), as
well as to any Participating Independent Publishers pursuant to Section 3.5. Except insofar as it
is recouped pursuant to Sections 4.4 and/or 4.5, the Advance Payment shall be nonrefundable,

4.4. Upon the final non-appcalable determination of royalty rates for On-Demand
Streams and Limited Downloads through negotiation and/or a CARP proceeding, as the case
may be, the total amount of Advance Payments (including interest) shall be applied against
undisputed amounts owed to HFA on behaif of its publisher-principals and Participating
Independent Publishers for On-Demand Streams and Limited Downloads made through Covered
Services pursuant to Licenses issued under this Agreement. Such Advance Payments for these
uses shall be applied to the account of Licensee. If the Advance Payments are not fully recouped
at such time, any remainder of the Advance Payments thereafter shall be applied against all
undisputed amounts owed to HFA on behalf of its publisher-principals and Participating
Independent Publishers by Licensee under mechanical licenses issued by HFA for On-Demand
Streams and Limited Downloads made through Covered Services (including but not limited to
Licenses under this Agreement), until such amount is fully recouped.

4.5. At the request of HFA, with Licensee’s written consent, which consent shall
not be withheld unreasonably, Advance Payments may be applied to other undisputed amounts
(e.g., other mechanical royalties) owed by Licensee to HFA on behalf of its publisher-principals.

5. Royalty. The royalty rate payable under a License shall be determined through negotiation
and/or a CARP proceeding. The applicable rate will be structured as determined through
negotiation or by the CARP, and may comprise separate royalty rate components for distinct
uses of the musical work authorized by the Licensc. The Parties may meet to negotiate royalty
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rates in good faith. HFA reserves its right to seek interest as a part of such royalty rate
determination. Licensee reserves its right to seek to have such royalty rate determination reflect
any payments under foreign copyrights in the case where On-Demand Streams or Limited
Downloads are transmitted to users outside of the United States. Whether royalty rates are
determined by negotiation or a CARP, and regardless of how royalty rate categories may be
denominated, the Parties shall seek a determination of royalty rates such that it is clear which
royalty rates are applicable to each of On-Demand Streams and Limited Downloads.

6. Accounting and Payment.

6.1. Beginning with the issuance of a License, Licensee will be required to
account to HFA on a quarterly basis for activity under such License, 45 days after the close of
each quarter, providing information comparable to that presently provided by major record labels
for physical products, and specifically including the number of On-Demand Streams and Limited
Downloads of each work made during such quarter. Without limitation, quarterly reports shall
include a breakdown of On-Demand Streams and Limited Downloads made by Covered Services
under Licenses in the applicable quarter, by musical work and delivery method code (indicating
On Demand-Streams and/or Limited Downloads), and including ISRC number if available,
catalog number if available and HFA license number if available (in the same manner indicated
by Licensee in its License request), and shall 1dentify the specific Covered Services in which
such On-Demand Streams and Limited Downloads were made. Licensee shall preserve all usage
and financial data that reasonably should be expected to be relevant, upon the determination of
royalty rates, to the calculation of royalties hereunder and use commercially reasonable efforts to
do so for each Covered Service it operates hereunder. Subject to Article 4 and Section 3.3, upon
the final non-appealable determination of royalty rates for On-Demand Streams and Limited
Downloads through negotiation and/or a CARP proceeding, Licensee shall make the applicable
payment for all previous quarters then completed, from the launch of the applicable Covered
Services to date, within 45 days, to be accompanied by a cumulative statement setting forth and
- aggregating the information provided in the previous quarterly reports supplied under this
Agrcement. Thereafter, on a quarterly basis, 45 days after the close of each quarter, Licensee
shall account to HFA for activities and/or revenues realized on such activities during such
quarter as determined through negotiation and/or by regulation, providing such information as is
required by regulation, a CARP, and/or a negotiated rate agreement, and, subject to Article 4 and
Section 3.3, pay royalties at the applicable rate. Notwithstanding the foregoing, HFA reserves its
right to seek more frequent access, including without limitation real-time access, to usage
information.

6.2.  Atthe request of HFA, Licensee shall accompany its quarterly reports
with any available data in addition to that described in Section 6.1 conceming the numbers of
On-Demand Streams and Limited Downloads made through Covered Services operated by
Licensee (but not any personally identifying information), which data is regularly gathered or
compiled by Licensee or provided to Licensee by its licensees with the legal right to disclose
such data to HFA hereunder; provided that Licensee may provide any such data to HFA in
whatever form it is available to Licensee in the ordinary course of its business and subject to any
applicable confidentiality and other contractual use restrictions; and provided further that, before
making any such request, HFA shall review with Licensee the types of such data Licensee has
and can disclose to HFA, and the form in which such data is available, and HFA shall not
request, and Licensee shall not be required to provide, data that (given the volume and form of
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such data, the degree to which such data is reflected in quarterly reports, the data processing
capabilities of HFA and Licensee, HFA’s intentions to use such information, and other relevant
factors) would not be commercially reasonable to provide. In addition, to the extent such
information is available to Licensee and can be disclosed to HFA hereunder, at the request of
HFA, Licensee shall accompany its quarterly reports with the total number of subscribers to and
total number of subscriber months for each Covered Service operated by Licensee during the
reporting period; provided that any such information relating to a Covered Service operated by
Licensee shall be subject to an appropriate confidentiality restriction, and any such information
provided to Licensee by a third party shall be subject to any applicable confidentiality and other
contractual use restrictions.

7. Term. The term of this Agreement shall commence on the Effective Date and, subject to
Sections 4.2 and 8.5, continue until the final non-appealable determination of royalty rates for
each of On-Demand Streams and Limited Downloads through negotiation and/or a CARP
proceeding. New Licenses shall continue to be issued pursuant to this Agreement for the
duration of such term. Thereafter, Licensee may request, and HFA shall issue, mechanical
licenses covering On-Demand Streams and Limited Downloads at the applicable royalty rates in
accordance with its customary practices for the issuance of licenses where there is an applicable
statutory rate, which the Parties currently understand to include the means of application
described in Section 3.1. Notwithstanding the foregoing, Licenses once issued under this
arrangement shall remain in effect unless terminated for default in respect to payment (once
royalty rates are determined) or accounting (either before or after royalty rates are determined)
pursuant to 17 U.S.C. § 115(c)(6) (or other applicable provision of law, if any), it being
understood that a License may not be terminated for such a default where the default is remedied
as provided in 17 U.S.C. § 115(c)(6). In addition, the provisions of Sections 4.2,4.4 and 4.5, and
of Articles 6 and 7, shall survive the expiration or termination of this Agreement or any License
under this Agreement.

8. Legal Framework for Agreement.

8.1. Subject to the other provisions of this Article 8, in order to avoid litigation
and to provide assurance to Licensee in connection with the launch of its digital music services
and cnable HFA’s issuance of license forms for Covered Services hereunder:

(@) The Parties agree that under current law the process of making On-
Demand Streams through Covered Services (from the making of server reproductions to
the transmission and local storage of the stream), viewed in its entirety, involves the
making and distribution of a DPD, and further agree that such process in its entirety (i.e.,
inclusive of any server reproductions and any temporary or cached reproductions through
to the transmission recipient of the On-Demand Stream) is subject to the compulsory
licensing provisions of Section 115 of the Copyright Act. The Parties further agree that
under current law the process of making streams that would qualify for a statutory license
under Section 114(d)(2) of the Copyright Act does not involve the making or distribution
of a DPD, and thus does not require a2 mechanical license. The foregoing does not
express or imply any agreement that, and shall not be used to support any argument that,
the process of making On-Demand Streams other than through Covered Services, or the
process of making streams that would not qualify for a statutory license under Section
114(d)(2) of the Copyright Act (including, without limitation, because such streams are
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part of an “interactive service” (as that term is defined in Section 1 14(G)(7)) or exceed the
“sound recording performance complement” (as that term is defined in Section
114(j)(13)) does or does not involve the making and distribution of a DPD, and the
Parties expressly reserve all their rights with respect to that issue.

(b) The Parties agree that under current law the process of making
Limited Downloads through Covered Services (from the making of server reproductions
to the transmission and local storage of the Limited Download), viewed in its entirety,
involves the making and distribution of a DPD, and further agree that such process in its
entirety (i.e., inclusive of any server reproductions and any temporary or cached
reproductions through to the transmission recipient of the Limited Download) is subject
to the compulsory licensing provisions of Section 115 of the Copyright Act.

(c) The Parties agree that under current law a compulsory license to make
On-Demand Streams and Limited Downloads through Covered Services (from the
making of server reproductions to the transmission and local storage of the On-Demand
Streams and Limited Downloads) is available under Section 115 of the Copyright Act.

8.2.  Subject to Sections 8.3 and 8.5, for the term of this Agrecment, no party to
this Agreement and no Participating HFA Publisher shall take a position contrary to or
inconsistent with Section 8.1, or lend support or resources, financial or otherwise, to any other
person or entity taking a contrary or inconsistent position, before the Copyright Office, a CARP,
a court or any other government office or tribunal. Thereafter, no party to this Agreement and no
Participating HFA Publisher shall commence or lend support to any action in court to challenge
the validity of the rates determined pursuant to Article 5 on the ground that On-Demand Streams
and Limited Downloads do not involve the making or distribution of DPDs. It is understood
that, for purposes of this Section 8.2, Licensee or Participating HFA Publishers shall not be
-deemed to lend financial support or resources to affiliated entities merely through intra-enterprise
financial arrangements in the ordinary course of business or merely by paying membership dues
or fees that a trade association ordinarily requires of its members or by merely sitting on the
board of directors of a trade association. '

8.3.  Notwithstanding Sections 8.1 and 8.2, the Parties and Participating HFA
Publishers may at any time (1) raise and litigate (including, without limitation, before a CARP)
the economic value of, and the appropriate royalty rates to be applied to, On-Demand Streams
and Limited Downloads; (2) take or support any position they choose with respect to sound
recordings (as distinguished from any musical works embodied therein) and the rights therein,
including, without limitation, rights under Sections 106 and 114 of the Copyright Act, and (3)
make or lend support to any arguments they choose to prosecute, or defend or counterclaim
against, an infringement claim relating to activities before the Effective Date. Notwithstanding
Sections 8.1 and 8.2, Licensee may at any time make or lend support to any arguments they
choose to defend or counterclaim against an infringement claim relating to activities on or after
the Effective Date, in the event that a License with respect to the relevant works is not available
hereunder (it being understood that, subject to Section 8.4, HFA and Participating HFA
Publishers may participate in the litigation of any such claim, so long as their doing so is
consistent with Sections 8.1 and 8.2). The Partics agree that they will act in good faith not to
induce, promote or encourage the litigation of an infringement claim relating to activities as
described in the immediately preceding sentence.
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8.4.  To the extent that an action being litigated by Licensee involves the
question of the validity of a notice of intention to obtain a compulsory license as described in
Section 8.1(c) for a musical work for which a License is not available under this Agreement,
HFA shall not participate in or lend support to such action. The Parties agree that they will act in
good faith not to induce, promote or encourage litigation concerning the validity of a notice of
intention to obtain a compulsory license as described in Section 8.1(c). For purposes of this
Article 8, HFA shall include its parent National Music Publishers’ Association, Inc.

8.5. To the extent that a final, non-appealable decision of the Copyright Office or
a court, or any new legislation, is inconsistent with Section 8.1, this Agreement shall be
inapplicable to the extent of the inconsistency as of the date thereof, but subject to Article 4,
Licensee shall not be entitled to a refund of any monies paid prior to such date.

8.6. Nothing in this Article 8 shall be used by, or be enforceable by, a third party
not a Party to this Agreement, in any manner or in any context, including without limitation in
any legal proceeding. This Agreement does not give rise to any third party beneficiary rights in
any party other than Participating HFA Publishers. The agreements set forth in this Article 8 and
the course of dealing hereunder shall be inadmissible, and shall not be used to support any
argument of law, in any litigation or arbitration relating to (1) activities before the Effective Date
or (2) activities other than making and distributing On Demand Streams and Limited Downloads
through Covered Services, except making strcams that would qualify for a statutory license
under Section 114(d)(2) of the Copyright Act.

9. Security.

9.1. Licensee shall incorporate, as part of the distribution of sound recordings
cmbodying licensed works to users pursuant to this Agreement, a security technology, including,
but not limited to, use of a digital rights management technology, for existing and prospective
users that is designed to permit transmission to an end user in a secure manner (e.g.,soasto
prevent illicit copying). In the event of a breach of such security technology, licensee shall use
its reasonable best efforts to devise a solution to such security breach in order to continue the
operation of the Covered Services and shall keep HFA reasonably informed as to the status
thereof.

9.2. To the extent the Covered Services use third-party technology in order to
satisfy the requirements of Section 9.1, Licensee shall use its commercially reasonable efforts to
maintain and upgrade such technology by diligently monitoring any third-party announcement
made available to Licensee of bug-fixes, security holes and functionality improvements,
obtaining such upgrades, and installing and distributing such upgrades as reasonably necessary to
maintain the integrity of the Covered Services.

9.5. Licensee shall use its reasonable best efforts to prevent the creation of any
unauthorized copies of any licensed works in any facilitics in its control in any form (including
but not limited to, copies created by employees or contractors outside the immediate scope of
their employment), and shall use its commercially reasonable efforts to prevent the creation of
such unauthorized copies by any users. If Licensee learns of any material circumvention of the
technology used to satisfy the requirements of Section 9.1 above or of any matenal incident of
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unauthorized manufacture, advertising, distribution, lease or sale of the licensed works relating
to a Covered Service (any of the foregoing an “Unauthorized Use™), Licensce shall promptly
provide HFA with written notification of such Unauthorized Use and take all reasonable steps,
and reasonably cooperate with HFA, to prevent such Unauthorized Use. Without limiting any
other rights and remedies of HFA and its Licensors, if HFA leams, and provides Licensee with
reasonably credible evidence, that there are widespread, significant and substantial Unauthorized
Uses, upon forty-five (45) days’ notice by HFA, Licensee must, unless it secures its technology
against such Unauthorized Uses to the satisfaction of HFA within the forty-five (45) day period,
suspend all On-Demand Streams or Limited Downloads of the licensed works under this
Agreement pending Licensee’s securing its technology against such Unauthorized Uses to the
reasonable satisfaction of HFA. Licensee will, on a quarterly basis, inform HFA of ail known
material breaches or attempted breaches of its security measures and Licensee’s response to each
of those breaches or attempted breaches.

10. Electronic Reporting. The Parties agree to work together in good faith to implement means
whereby accounting information relating to Licenses will be provided to HFA in electronic,
machine-readable form.

11. Publicity. Licensee and HFA may issue a mutually agreed joint press release announcing
this arrangement within a reasonable time period following the Effective Date. HFA will not
make any public announcement regarding this Agreement without Licensee’s consent prior to the
issuance of such joint press release. In HFA’s communications to its members concerning this
Agreement, it shall recommend that HFA members and HFA publisher principals avail
themselves of this Agreement.

12. Miscellaneous.

12.1. Assignment. This Agreement shall be binding upon and inure to the benefit
of all of the parties and their respective permitted successors and permitted assigns. Any
assignment or transfer by Licensee of any of its rights or licenses under this Agreement shall
require the prior written consent of HFA.

12.2. Govemning Law. This Agreement shall be governed by, and construed in
accordance with, the laws of the State of New York (without giving effect to conflicts of law
principles thereof).

12.3.  Amendment. This Agreement may be modified or amended only bya
writing signed by each of the Parties.

12.4. Entire Agreement. This Agreement expresses the entire understanding of
the Parties and supersedes all prior and contemporaneous agreements and undertakings of the
Parties with respect to the subject matter hereof.

12.5. Counterparts. This Agreement may be executed in counterparts, including

by means of facsimile, each of which shall be deemed to be an original, but which taken together
shall constitute one agreement.
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12.6. Headings. The titles used in this Agreement are used for convenience only
and are not to be considered in construing or interpreting this Agreement.

IN WITNESS WHEREQF, the Parties have executed this Agreement as of the Effective
Date.

AL L,
Gy L\Churgin
President and CEO, HFA'

REDACTED
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EXHIBIT B

FORM OF DATA ACCESS AND USE AGREEMENT

[TO COME]
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Data Access and Use Agreement

This Agreement, dated as of May\ 9, 2003, between The Harry Fox
Agency, Inc., a New York corporation, having its principal place of business at 711 Third
Avenue, New York, New York ("HFA”)and  REDACTED a Delaware
limited liability corporation having its principal place of business at REDACTED
(“Licensee”). ’

WHEREAS, HFA possesses databases containing data pertaining to
certain copyrighted musical works (collectively, the “HFA Database™);

WHEREAS, Licensee desires access to and permission to use portions of
such data in order to provide certain data provisioning services;

WHEREAS, the parties to this Agreement desire to form a relationship
whereby Licensee accesses a particular subset of the HFA Database in order to facilitate
licensing arrangements with HFA;

NOW THEREFORE, in consideration of these premises and the mutual
promises, covenants and agreements contained in this Agreement, HFA and Licensee
agree as follows:

SECTION 1: ADDITIONAL TERMS; DEFINITIONS

1.1 Definitions. As used in this Agreement, the following capitalized
terms shall have the meanings given below:

“Affiliate” with respect to any person or entity, means and includes any
person or entity controlling, controlled by or under common control with such person or
entity.

“Confidential Information” means any and all information intended to
remain confidential relating to each party’s business and its databases, products, services
business strategies, designs, capabilities or business affairs, including, but not limited to,
HFA Information, all data related to publisher-principals, concepts, methods, drawings,
documents, proposals, specifications, data models, data integration tools and techniques,
code, programs, as well as samples, specimens, copyright, patent and/or trademark
applications or registrations, trade secrets, know-how, customers or prospective
customers, customer lists, and any other proprietary information relating to each party’s
businesses, and the development, testing, manufacture, creating and/or licensing of each
party’s products and services.

“HFA Information” means the portion of the HFA Database that is
provided to Licensee by HFA in accordance with the terms hereunder.
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“Internet Music Licensing Agreement” means the Agreement Conceming
the Licensing of Certain Internet Music Subscription Services, dated as of the date
hereof, by and between HFA and Licensee.

“Territory” means the United States and its territories.

“Term” has the meaning given to it in Section 6.1.

SECTION 2: LICENSE GRANT

2.1 Grant. Subject to and in accordance with the terms of this
Agreement, HFA grants Licensee a royalty-free, non-exclusive, non-transferable right
and license for the duration of the Term, within the Territory, without the right to
sublicense, to access and use the HFA Information solely as necessary to facilitate and
administrate licensing arrangements with HFA pursuant to the Internet Music Licensing
Agreement. All rights not expressly granted under this Agreement are reserved by HFA.

2.2 Limitations.

(a) Licensee covenants that it shall not nor authorize any
person or entity to use in any manner not expressly authorized hereunder, to relicense,
resell, further distribute or disclose the HFA Information, or any part thereof, without
HFA’s express written permission.

: (b) License covenants that it shall not systematically extract
and/or copy, whether by bulk transfer or through individual data query and response, any
elements of the HFA Information provided hereunder except if the sole purpose of such
extraction and/or copying is to request or administer HFA licenses pursuant to the
Internet Music Licensing Agreement.

(c) Licensee covenants that it shall not nor authorize any
person or entity to use the HFA Information to engage in business activities in
competition with HFA or for any purpose other than to request and administer licenses
issued by HFA and Licensee shall not disclose the HFA Information to any third party
except insofar as it is reasonably necessary to disclose noncompiled, individualized data
relating to particular works for the purpose of requesting or administering licenses issued
by HFA pursuant to the Internet Music Licensing Agreement.

(d) Licensee covenants that it shall not extract or copy any data
from the HFA Information and/or incorporate such data (or extracted data) into its own or
any third-party-owned database(s) except if the sole purpose of such extraction or
incorporation is to request or administer HFA licenses pursuant to the Internet Music
Licensing Agreement.

(e) Licensee covenants that it shall not, for any purpose,

intermingle, whether by bulk transfer or through individual data query and response, the
HFA Information with, or incorporate the HFA Information into, its own or any third-
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party-owned database containing information other than the HFA Information except for
the sole purpose of requesting or administering HFA licenses pursuant to the Internet
Music Licensing Agreement.

SECTION 3: INTELLECTUAL PROPERTY AND CONFIDENTIALITY

3.1 Intellectual Property. Licensee acknowledges and agrees that all
right, title and interest in and to the HFA Information and the HFA Database is and shall
remain with HFA. HFA acknowledges that all, right, title and interest in and to the
information provided by Licensee shall remain with Licensee, subject to HFA’s right to
use the information for the purpose of administering licenses under the Internet Music
Licensing Agreement. HFA acknowledges and agrees that all ri ght, title and interest in
and to Licensee’s proprietary information is and shall remain with Licensee.

(a) Licensee acknowledges that information originally created
and maintained in the HFA Database, regardless of form or format, is proprietary to HFA
and comprises: (i) works of original authorship, including compiled information
containing HFA’s selection, arrangement and coordination and expression of such
information or pre-existing material it has created, gathered or assembled,; (ii) valuable
confidential and trade secret information; and (iii) information that has been created,
developed and maintained by HFA at great cxpense of time and money such that
misappropriation or unauthorized use by others for commercial gain would unfairly and
irreparably harm such party. Notwithstanding the foregoing or anything else contained in
this Agreement, the parties acknowledge that certain of the information contained in the
HFA Database may be duplicative of information that Licensee may have independently
derived or acquired from a party not subject to a duty of confidentiality to HFA, and
Licensee’s use of such separately obtained information shall not be implicated by any of
the provisions of this Agreement.

(b) Licensee shall not commit or permit any act or omission by
its agents, employees or any third party or any user of Licensee’s service that would -
impair HFA’s proprietary and intellectual property rights in the HFA Information.

(c) Licensee agrees to notify HFA immediately upon obtaining
any information regarding a threatened or actual infringement of HFA’s rights in the
HFA Information.

3.2 Confidentiality of Information. Each party covenants that during
the Term, it may use Confidential Information as provided herein but that it shall not
otherwise disclose any Confidential Information; provided, however, that it may disclose
(1) any Confidential Information that enters the public domain through no fault of the
other party; (ii) any Confidential Information that is independently derived or acquired
from a party not subject to a duty of confidentiality to the other party; or (iii) any
Confidential Information that is required to disclose pursuant to an order of a court of
competent jurisdiction; provided, however, that in the event that a party is ordered to
disclose any Confidential Information, it shall notify the other of such order. In addition,
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each party covenants that after the Term, it shall neither use or disclose any Confidential
Information except as provided in this Section 3.2.

SECTION 4: OPERATIONS

4.1 Access. HFA will provide Licensee access to its electronic
licensing procedures and certain data relating thereto as provided in the Intemet Music
Licensing Agreement.

4.2 Use Inspection Right. During the Term of this Agreement and for
a period of three years following the termination of this Agreement, Licensee agrees to
permit HFA to inspect, on a semi-annual basis, during regular business hours and upon
reasonable prior notice, the point or points at which the HFA Information is used in
Licensee’s facilities and to furnish whatever assistance is reasonably necessary to permit
HFA to determine Licensee’s and/or its users’ compliance with this Agreement.

SECTION 5: REPRESENTATIONS AND
WARRANTIES, COVENANTS AND INDEMNIFICATION

5.1 Due Authorization. Each party represents and warrants that it has
the right and power to enter into this Agreement, that this Agreement is duly authorized,
executed and enforceable and that there is no outstanding contract, commitment or legal
impediment which may limit, restrict or impair its ability to perform its obligations under
this Agreement.

5.2 Disclaimer of Warranty. HFA MAKES NO REPRESENTA-
TIONS OR WARRANTIES OF ANY KIND WITH RESPECT TO THE HFA
INFORMATION, INCLUDING, BUT NOT LIMITED TO, THE CORRECTNESS,
COMPLETENESS, CURRENTNESS, MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE OF THE HFA INFORMATION OR OF THE MEDIA ON
WHICH THE DATA IS PROVIDED AND SHALL NOT BE LIABLE TO THE
LICENSEE FOR ANY LOSS OR INJURY ARISING OUT OF OR CAUSED, IN
WHOLE OR IN PART, BY HFA’S NEGLIGENT ACTS OR OMISSIONS IN
PROCURING, COMPILING, COLLECTING, INTERPRETING, REPORTING,
COMMUNICATING OR DELIVERING THE HFA INFORMATION OR IN
OTHERWISE PERFORMING ITS OBLIGATIONS UNDER THIS AGREEMENT.

53 No HFA Liability. HFA WILL NOT BE LIABLE FOR
SPECIAL, INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING
OUT OF OR IN CONNECTION WITH THIS AGREEMENT, WHETHER SUCH
LIABILITY ARISES FROM CONTRACT, WARRANTY, TORT (INCLUDING
NEGLIGENCE), STRICT LIABILITY OR OTHERWISE AND WHETHER OR NOT A
PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR
DAMAGE.

5.4 No Third Party Liability. HFA shall not be liable to any third
party including, without any limitation, any user of Licensee’s service, in contract, tort, or
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otherwise for any direct, indirect, incidental, or consequential loss or damage sustained
by such party arising from the breach, negligent performance, or failure in performance
by HFA or its officers, employees, or agents of the terms of this Agrcement or otherwise
arising from the delivery and use of the HFA Information.

55 Indemnification.

(a) Indemnity by Licensee. Licensee agrees to indemnify,
defend and hold harmless HFA (and any ofits respective officers, directors, employees,
Affiliates, successors and assigns) from and against any liabilities, damages, judgments,
assessments (including reasonable attorneys® fees (“Losses”) brought against HFA by a
third party based upon, arising out of or due to, or otherwise in respect of: Licensee’s
breach of any of its representations, warranties, covenants or agreements set forth in this
Agreement.

(b) Opportunity to Defend Third-Party Claims. Licensee may
elect to compromise or defend, at its own expense and by its own counsel, any claim or
the commencement (or threatened commencement) of a claim for indemnification
asserted by HFA in writing hereunder (an “Asserted Liability”) involving a claim by a
third party; provided, however, that Licensec agrees in writing that it is obligated to
indemnify HFA against such Asserted Liability. If Licensee elects to compromise or
defend such Asserted Liability, it shall within thirty (30) days (or sooner, if the nature of
the Asserted Liability so requires) notify HFA of its intent to do so, and HFA shall
cooperate, at the reasonable expense of Licensee, in the compromise of, or defense
against, such Asserted Liability. If Licensee elects without HFA’s agreement not to
compromise or defend the Asserted Liability, fails to notify HFA of its election as
provided above or contests its obligation to indemnify under. this Agreement, HFA may
pay, compromise or defend such Asserted Liability at the reasonable expense of
Licensee, except to the extent that it is subsequently determined or agreed that Licensee
has no indemnity obligation hereunder with respect to such Asserted Liability.
Notwithstanding the foregoing, neither Licensee nor HFA may settle or compromise any
such Asserted Liability over the objection of the other; provided, however, that consent to
settlement or compromise shall not be unreasonably withheld. In any event, HFA and
Licensee may participate, at their own expense, in the defense of such Asserted Liability.

SECTION 6: TERM AND TERMINATION

6.1 Term. This Agreement shall become effective as of the date
hercof and will continue for the term of the Internet Music Licensing Agreement (the
“Term”) unless otherwise terminated pursuant to the termination provisions of this
Agreement.

6.2 Termination. The occurrence of the following events shall be

deemed material breaches and defaults of this Agreement by HFA or Licensee (as the
case may be):
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(a) if either party breaches in any material respect any
representation, warranty or agreement or any other material obligation in this Agreement,
unless such breach or failure is fully cured no later than thirty (30) days from the date of
written notice of such breach to such party;

(b) to the extent permitted by applicable law, in the event of
Licensee’s dissolution or the liquidation of all of Licensee’s assets, or the filing of a
petition in bankruptcy or insolvency or for an arrangement or reorganization, by, for or
against Licensee, or in the event of the appointment of a receiver or a trustee for all or a
portion of its property, or in the event that Licensee shall make an assignment for the
benefit of creditors or commit any act for, or in, bankruptcy or become insolvent; or

Upon the occurrence of any of the events described in the foregoing clause
(b), this Agreement shall, with no further action on the part of HFA, terminate (such
termination shall be without prejudice to any rights or claims HFA may have at law, in-
equity or otherwise) and all rights granted under this Agreement shall immediately, with
no further action on the part of HFA, forthwith revert to HFA. Upon the occurrence of
any of the events described in the foregoing clause (a) and failure to cure as provided in
clause (a), the non-breaching party shall have the option to terminate this Agreement
upon written notice to the breaching party. In the event HFA terminates this Agreement
pursuant to the foregoing clause (a) because of a breach caused by Licensee, such
termination shall be without prejudice to any rights or claims HFA may have at law, in
equity or otherwise and all rights granted under this Agreement shall immediately, with
no further action on the part of HFA, revert to HFA (the “Termination”).

6.3 Return of HFA Materials. Promptly following termination of
this Agreement for any reason, Licensee shall irrevocably purge or destroy any and all
copies of the HFA Information (including without limitation, any derivations or
summaries of such information) from Licensee’s databases and other systems or any
systems under Licensee’s direct or indirect control, if any, and any other media on which
any HFA Information may have been provided, together with all copies thereof, and all
other HFA Information in its possession, whether in printed or machine readable form
and certify in writing to HFA of such destruction. '

SECTION 7: PROPRIETARY RIGHTS

7.1 HFA Rights. The parties acknowledge that, as between the
parties, HFA owns all rights in and to the HFA Information, including all copyright, trade
secrets, and all other intellectual property and proprietary rights embodied therein. HFA
shall have the exclusive right, but no obligation, to pursue any possible infringement of
any proprietary rights associated with the foregoing, in its sole discretion.

SECTION 8: MISCELLANEOUS

8.1 Specific Performance. The parties acknowledge that breach of
Sections 2, 3.2 or 6.3 may cause irreparable harm, the extent of which would be difficult
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to ascertain. Accordingly, they agree that, in addition to any other legal remedies to
which a non-breaching party might be entitled, such party shall be entitled to seek
immediate injunctive relief in the event of a breach of the provisions of such Sections.

8.2  Notices. All notices and other communications shall be in writing
and shall be deemed given when delivered personally, upon a receipt of a transmittal
confirmation if sent by facsimile or like transmission, three (3) days after the date sent by
Federal Express, Express Mail or similar overnight courier service or five (5) days after
the date sent by first class U.S. mail to the parties at the following addresses or facsimile
numbers (or at such other address or facsimile number for a party as shall be specified by

like notice):
if to HFA:

The Harry Fox Agency

711 Third Avenue

New York, New York 10017
Attention: President
Telephone: (212) 922-3260
Facsimile: (212) 953-247]

with a copy to:

Paul, Weiss, Rifkind, Wharton & Garrison
1285 Avenue of the Americas

New York, New York 10019-6064
Attention: Carey R. Ramos, Esq.
Telephone: (212) 373-3240

Facsimile: (212) 373-2380

if to Licensee:

REDACTED

8.3 Amendment. This Agreement may not be amended except by
written instrument executed by HFA and Licensee.

8.4 Binding Agreement; Assicnment. No assignment of this
Agreement shall be made by either party without the prior written consent of either party,
except that HFA may assign its ri ghts and obligations under this Agreement to an
Affiliate or by operation of law and either party may assign its rights under this
Agreement, without the prior written consent of the other, to any successor in interest due
to a merger or acquisition, or to any party who acquires all or substantially all of the
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assets of such party, provided such successor assumes in writing the obligations of this
Agreement, provided further, that this Agreement may only be assigned in connection
with an assignment of the Internet Music Licensing Agreement. The terms of this
Agreement shall be binding upon and inure to the benefit of any successor or permitted
assignee.

8.5 Heédings. The headings of sections and paragraphs in this
Agreement are included for convenience of reference only and shall not control the
meaning or interpretation of any of the provisions of this Agreement.

8.6  Suryival of Certain Provisions. Notwithstanding the termination
or expiration of this Agreement, the provisions of Sections 1, 2.2, 3, 4.2,52,53,54,5.5
6, 7 and 8 shall survive and continue and shall bind the parties and their legal
representatives, successors and permitted assigns.

2

8.7  Waiver. The failure of either party at any time to require
performance by the other party of any provision of this Agreement shall in no way affect
the right to require such performance at any time thereafter, nor shall the waiver by either
party of a breach of any provision of this Agreement be taken or held to be a waiver of
any succeeding breach of such provision or as a waiver of the provision itself,

8.8  Severability. If any provision of this Agreement or the application
of this Agreement to any person or circumstance shall be to any extent held invalid or
unenforceable, the remainder of the Agreement, or the application of such provision to
persons or circumstances as to which it is not held to be invalid or unenforceable, shall
not be affected thereby, and each provision shall be valid and be enforced to the fullest
extent permitted by law.

3.9 Force Majeure. Performance by either party under this
Agreement (other than payments of any amounts due HFA under this Agreement) shall
be subject to and shall be excused to the extent that it shall be rendered impossible by
reason of fire, flood, accident, storm, war, riot, government interference, rationing,
allocation, embargo, export and import control, currency control, strike, walkout, subject
to their being beyond the rcasonable control of or mitigation by each party.

8.10 Entire Agreement. All references in this Agreement to Sections
shall be deemed references to such parts of this Agreement, unless the context shall
otherwise require. This Agreement contains the entire understanding of the parties and
supersedes all previous verbal and written agreements on the subject of this Agreement.

8.11 Relationship of Parties. This Agreement does not create, and
shall not be deemed to constitute, a partnership or joint venture between the parties and
neither party nor any of its directors, officers, employees or agents shall, by virtue of the
performance of their obligations under this Agreement, be deemed to be an employee of
the other.
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8.12  No Third-Party Beneficiaries. Nothing in this Agreement is
intended to create any benefit, right or cause of action in or on behalf of any person or
entity other than HFA or Licensee. :

8.13  Controlling Law. This Agreement shall be governed by, and
construed in accordance with, the laws of the State of New York (without giving effect to
conflicts of law principles thereof).

8.14  Assistance of Counsel. Each party has had an opportunity for
counsel to review the Agreement and as a result, both parties agree that no provisions
shall be construed against the preparer.

8.15 Couhterparts. The agreement may be executed in counterparts,
cach of which when so executed and delivered shall be an ori ginal, but both of such
counterparts shall together constitute one and the same instrument.

8.16 Publicity. Except as may be required by applicable law, neither
party shall issue a publicity release or announcement or otherwise make any public
disclosure conceming this Agreement or the transactions contemplated by this
Agreement, without prior approval of the other party, such approval not to be
unreasonably withheld, and which shall not unreasonably delay the issuing of any such
publicity release. If any announcement is required by law to be made by any such party,
prior to making such announcement such party will deliver a draft of such announcement
to the other party and shall give the other party an opportunity to comment.

[Signature page follows]
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The parties have executed this Data Access and Use Agreement as of the date first above

written:
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711 Third Avenue 212-922.3266 idmrlesworlh@))urry‘fox.com
POCTe Tay Ahes New York, NY 10017 212.922-3299 fax www.harryfox.com

jacqueline C. Charlesworth St pemgag g
Senlor Vice President oo siva
General Counsel

MRE (6 - 73
LEGAL DEPARTMENT

February 21, 2003

Redacted

Re: Letter of Amendment

Dear’ Redacted

This will confirm that, effective as of January 1, 2003, by mutual agreement of the parties
and upon execution of this letter of amendment ("Letter of Amendment") by an

authorized representative of Redacted a Delaware Corporation

("Licensee"), the Agreement Conceming the Licensing of Certain Internet Music
Subscription Services dated March 25, 2002 between Licensee and The Harry Fox
Agency, Inc. ("HFA") ("Agreement”) is amended as follows:

L. In accordance with the written instructions received by HFA from Redacted
iy Licensee ma
seek licenses from Redacted under the Agreement. Licensee may axlsoy
seek licenses under the Agreement from _
Redacted to the extent HFA receives written
instruction from such publishers on some future date authorizing HFA 1o issue
such licenses.

2. Notwithstanding anything to the contrary contained in Paragraph 4.1 of the
Agreement, Licensee need not pay any addilional advance funds in connection
with the licensing of Redacted under the Agrecement until the second
anniversary of the Agreement, whereupon Licensee shall begin payin gto HFA
each month a supplementary advance payment of Redacted

such monthly payment to be increased by reoacres for
each of =andRedacted HFA is instructed in the future to grant licenses
under the Agreement by such publisher as of the month HFA is S0 instructed.



3. In consideration of the administrative burdens associated with HFA's increased
licensing responsibilities under the Agreement as hereby amended, Licensee shall
pay to HFA a onc-time administrative fee of " upon execution of this
Letter of Amendment. Redacted

4. The Agreement is amended solely to the extent provided in this Letter of
Amendment, and otherwise all of the provisions and terms of the Agreement shall
remain in (ull force and effect.

Sincerely,
Ll

- Jacqukline C. Charlesworth

AGREED AND ACCEPTED:

Redacted
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Agreement Concerning the Licensing of
Certain Internet Music Subscription Services

This agreement (the “Agreement”), dated as of March 25, 2002
(“Effective Date”), is made by and between REDACTED
(“Licensee”) and The Harry Fox Agency, Inc. (“HFA"), (thc “Parics™).

WHEREAS, Licensce desires to offcr 1o consumers certsin digital music
services that provide On-Demsnd Streams end Limited Dowuloads (as defined below);

WHEREAS, music publishers desire to make their copynghtod musical
works available to consumers by licensing such scrvices;

'WHEREAS, there has been htlgatxon conceming the usc of musical works
in digital music scrvices; the U.S. Copyright Office has issued 8 Notice of Inquiry
whether to condu¢t a rilemeking conceming the Iegal status of On-Demand Streams and
Limited Downloads; the U.S. Copyright Office has issuoed a report pursaant to Section
104 of the Digital Millennium Copyright Act addressing certain issues releting to
strearning; and Licensee may prefer to make business decisions conceming the lauach of
Covered Services (as defincd below) with greater assurance concerning the legal status of
such services;

WHEREAS, the Partics desire to avoid the uncertainty and expense of
litigation conceming the use of copyrighted musical works by Covered Services, and to
provide assurance to Licensee and others seeking to offer such services to consugers;

WHEREAS, Section 115(c)(3) of the U.S. Copyright Act authorizes
voluntary negotiations for determining royalty rates and tm-ms undcr the mechnmcal
compulsory license; and

“WIHEREAS, in settlement of unresolvcd legal issues and to facilitste the
expeditious launch of digital music services; the Parties have reached this Agrecment
with respect to terms pursuant to which Licensee may obtain licenscs to make On-
Demand Streams and Limited Downloads of musical works in Covered Services;

NOW, THEREFORE, pursuant to 17 U.5.C. § 115(c)(3), and in
consideration of the mutnal promises contained in this Agrecement and for other good and
valuable consideration, the adequacy and sufficiency of which are hcn:by acknowledged,
the Partics hereby agrce as follows: .

1. Covered Services. When Licensce seeks to use a copyrighted
musical work for which an HFA publisher-principal has theright 1o grext the rights that
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2. Covered Deliveres. ..

. 2.1. A License with respect to a musical work includes all
reproduction, distribution and DPD rights necessary for Covered Services to make On-
Demand Streams and Limited Downloads of that work, from the making of server
reproductions to the transmission and local storage of the On-Demand Streams or
Limited Downloads in all cases made subject to and in accordance with the terms
hereunder. ‘A License does not extend to other transmissions made by a Covered Service
or to activitics-not encompasscd by a mechanical license, including, without limitation,
print or display rights, merchandising rights, adaptation (derivative work) rights except as
provided in Section 115(a)(2) of the Copyright Act, rights to synchronize musical works -
with visual images resulting in audiovisual works, or karaoke rights, all of which rights
are specifically reserved. The Partics agree that server reproductions made under a
License to transmit On-Demand Streams or Limited Downloads may be used to make
transmissions other than On-Déemand Streams and Limited Downloads; provided that the
foregoing is without prejudice to any applicable requirement, if any, that Licensee also
obtain a license for such other transmissions made using such server reproductions. It is
understood that this Agreement does not address or extend to any performance rights that
may be implicated by the making of On-Demand Streams or Limited Downloads through
Covered Services.

22 A License includes the tight to make, and there shall be no
scparate payment or accounting for, On-Demand Streams of Promotional Excerpts (as
defined below) of sound recordings of musical works licensed hereunder used for
promotional purposcs, provided that the relevant copyright owner or copyright owners of .
such sound recordings have duly authorized the relevant copyright owner or copyright
owners of such musical work (or an organization of copyright owners designated by such
copyright owners as their common agent) to make On-Demand Streams of Promotional

" Excerpts of that sound recording for the purposc of promoting that musical work without
payment of any royalty. “Promotional Excerpt” is defined as a stream consisting of no
more than thirty (30) seconds of playing fime of the sound recording of 8 musical work,
or in the case of sound recordings with a playing time of imore than five minutes, a stream

. that is of no more than the lessex of ten percent (10%) or sixty (60) seconds of playing
time of the sound recording of the musical work.

3. Licensing Process.

3.1 Commencing on the Effective Date, Licensee may submit
License requests in ¢lectronic form, either individually or batched, and either for On-
Dcmand Streams and/or Limited Downloads alone or in combination with other
configurations, substantially in accordance with Exhibit A. Promptly after the Effective
Date, the Parties shall armange discussions between appropriate personnel of HFA. and-
Licensce concerming electronic licensing procedures, with the goal of refining and testing
HFA’s electronic licensing procedures so that they can be used reedily for the issvance of
mechanical licenses expeditiously and with the goal of enhancing such procedures so that
they later can be used readily by Licensee to request and obtain mechanijcal licenses for
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all configurations for which it desires licenses in a single request. In addition, Licensee
may submit Licensc tequests by other means gencrally accepted by HFA, including but
not limited to HFA's new web-based Jicensing system (when it becomes available), and
HFA’s standard paper form (but only using paper forms for complex Licensc requests,
(c.g., Tequests involving medleys or samples), in limited numbers during times when
electronic licensing capabilitics are unavailable, or at other times in numbers that are
generally consistent with Licensee’s past use, if any, of paper forms and in any casc in

- numbers that do not exceed what HFA can rcasonably be expected to process under the
circumstances. HFA may modify its license request and license forms from Gime to tirue,
provided that it gives reasonable notice thereof to Licensee and such modifications do not
unreasonebly affect the ability of Licensee to submit license requests and obtain licenses.
Licensc forms may be issued ¢lectronieally or in paper form, but when Licensec submits
a License request in electronic form in accordance with this Section 3.1, HFA shall, -
promptly after processing the Licensc request, return to Licensee an electronic file
substantially in accordancee with Exhibit A, with (1) the addition of that information
indicated in Exhibit A as being “output” fields, (2) the eddition of information, other than
individual publisher share information, to complete any blank optional ficlds in the
request, to the extent that such information js available in HFA's databases and is
matched to the request in the License issuanceprocess, (3) the substitution of information
concerning YFA publisher-principal names where such information in HFA's databases
is different from that in the request, and (4) the aggregated share of Patticipating HFA
Publishers. If Licensce submits a Licenso request in accordance with this Section 3.1 but
the request contains insufficient information for HFA to find a match for the relevant
work in its datzbases, HFA will wark with Licensee 1o provide the information necessary
1o enable a License to be issued, and if Licensee resubmits such request with the -
necessary information and the Licensc can be issued, the provisions of Section 3.4 shall
apply from the datc of the original request. The Parties acknowledge the importance 1o
HF A and music publishers of having License requests submitied promptly, and the
importance to Licensec of having License forms issucd promptly. The Partics shall
cooperate in good faith to promote cach of thosc goals: -

. 32  The authority of HFA to licensc any individual musical
work on bebalfof its publisher-principals is subject to the approval of the relevant
publisher-principal. HFA shall not require its publisher principals to opt in to this

- Agreement cither before or after commencing to issuc Licenscs, but ; HFA will establish
an opt out period before commencing to issue Licenscs, which period shall end on Aprl .
12,2002. If an HFA publisher-principal at any time requests that HFA not issue Licenses
on its behalf (either with respect {o particular musical works or in gencral), HFA will
honor that request; provided, however, that any such request shall pot affect the validity
or subsistence of a License issued prior to such request. Through December 31, 2002, .
HFA shall notify Licenscc quarterly of HFA publisher principals that have notified HFA
that they do not wish to make Licenses of their works available under this Agreement.

-

33  HFA shall issue mechanical Jicenses for DPD
confipurations (including but not limited to Licenses under this Agrecment) with respect



configurations (including but not limited to Liccnses uader this Apreeroent) with respect
to a musical work in its entirely if onc or more of its publisher-principals owns or
controls & partial interest in such musical woik, even if other co-owners of such musical
work arc not HFA publishex-principals, except that, pursuant to Section 3.2, if all the

HFA publisher-principals that own or control a partial interest in such work request that
HEA npot issue mechanical licenses on their behalf, HFA will not issue such licenses. In
- the case of a mechanical license issued as described in this Section 3.3, Licensce shall
pay dircetly to each co-owner that is not an HF A publisher-principal (or such co-owner’s
authorized payce) such co-owner’s share of the applicable royalty payments under
Section 6.1.

34  Liccnse forms issued by HFA pursuant to this Agreement
shall be retroactive to the date of the License request made by Licensec on or afier the
Effcctive Date in accordance with Section 3.1. To the extent that Licensee mekes On-
Demand Streams and Limited Downloads of musical works pending the proccssing by
BFA of licensc forms in responsc to proper License roquests submitted on ot after the
Effective Datc in accordance with Section 3.1, HFA shall not directly or indirectly file,
encourage, aid, support, finance, contribute to, promote, ot participate in any claim, suit,
action or proteeding asserting that such activities arc infringing.

.3.5  Subject to Section 3.3, HFA shall also accept License .
requests to make On-Demand Streams and Limited Downloads through Covered Services
of musical works as to which no HFA publisher-principal has any ownership interest or
control, in whole or-in part, and for which a Licensc is not othcrwise available under this
Agreement. In such a case, HFA shall use commercially reasonable efforts 1o secure the -
requested Licenses from the relevant non-HFA. publisher-principals on the same terms as
apply to HFA publisher-principals under this Agreement. (Non-HF A publisber-
principals who grant Licenscs through this arrangement shall be referred to as
“Participating Indcpendent Publishers™) In addition to any commission charged to ‘the
Participating Independent Publisher, HFA may chargc Licensce a one-tune administrative
fee of ninety-five dollats ($95) for cach publisher that agrees to become a Participating
Independent Publisher (it being understood that o such administmtive fee shall be
payable for any subsequent Licenses issued on behalf of that Participating Indcpendent
Publisher to Licensec), unless the Participating Independent Publisher also authorizes
HFA to grant mechanical licenses other than Licenses under this Agreement, in which
case no such fee shall apply. The Advance Payment described in Article 4 may be -
applied to such edministrative fe¢ when payable by Licensee, end HFA shall provide to
Licensee or an independent acconnting firm designated by Licensee sufficient
information conceming liability for such administrative fee to allow reconciliation of the
Advancc Payments as described in Section 4.4. When HFA arranges Licenses from
Participating Independent Publishers pursuant to this Scetion 3.5, HFA shall collect and
distribute mechanical royalties to such Participating Independent Publisher (or other
authorized payees) unless Licensee requests to make such payments dircctly.

36 HFA and Liccnsce sball enfer into a Data Access and Use
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Agreement, in the form attached hereto as Exhibit B.
. 3.7  Nothing in this Agrecment, including but not limited to the
availability of Licenses or the procedures for obtaining the same, shall preclude Licensee

from at eny time serving or filing a noticc of intention to obtain a compulsory license in
accordance with applicable law or, other than in Aricle 8, imply that any notice of

intention so served or filed is valid or invalid. Nothing in this Agreement shall preclude
Licensee from secking, or HFA or any of its publisber-principals from grantiog, dircct
licenses to Licensee, including without limitation for use of musical works on the
Covered Services, on whatever terms mjght be agreed upon between the relevant parties.

4. Advance Payment.

4.1  Subject to written confirmation priox to the execution of
this Agreement that Liccnsce has entered into direct licensing arrangements for rights
equivalent to those granted hercin with three (3) specified Major HFA Publishers,
Licensee shall pay to HFA 2 non-refundable advance royalty payment equal to

the Percent Market Share of the
REDACTED . “Major HFA Publisher™ shall
mean any HFA publisher-principal that ranks among the top ten (10) HFA publisher-
principals based upon total royalties distributed by HFA to all HFA publisher-principals
_ during the calendar ycars 2000 and 2001. “Percent Market Share™ shall be calculated by
dividing () the total royalties distributed to all Participating HFA. Publishers during the
calendar years 2000 and 2001 by (b) the total royalties distributed by HFA to oll HFA
publisher-principals during the calendar years2000 and 2001. (For the avoidance of
doubt, it is understood that the Major HFA Publishers identified as having entcred into
direct licensing arrangements with Licensee shall not be considered Participating HFA
Publishers and the tétal royalties distributed by HFA to the Major EFA Publishers shall’
notbe included in the calculation of Pexcent Market Share.). Licensec shall pay the
Advance Payment in three (3) installments 85 follows: On or before the Effective Date,
Licensce shallpay o HFA = REDAC . - Within thirty
_(30) days after the expiration of the opt-out peri 4 referenced in Section 3.2, HFA shall
notify Licensee of the amount of the remaining balance of the Advance Payment. Such
remaining balance shall be paid to HFA by Licensce in two flirther equal installents on
or before October 1, 2002 and on or before December 31, 2002, respectively. If, by the. .
sccond anniversary of the Effective Date, there has then been o final non-appealable
determination of royalty rates for On-Demand Streams and Limited Downloads through
negatiation and/or a CARP proceeding, as the casc may be, then, subject to Scetion 4.2, -3
_ until such a determination, Licensce shall cach month pay to HFA a total supplementary
advance payment of RED QCTEP .
multiplicd by the Percent Markct Share (celculated as described abovc). It is understood
that if Licensec provides HFA written confirmation on or prior to the expiration of the
opt-out pexiod that it has entered into direct licensing arengements for rights equivalent
to those granted herein with & fourth Major HFA Publisher, then Licensce shall be
credited RED ACT ED toward the balance of the Advance Payment,

(L1270 St



and the amount of the supplemenial advance payments that may become payable afier the
. sccond anniversary of the Effective Date shall be reduced the same percentage as the
reduction in the Advance Payment.

4.2 Effective at the sccond anniversary of the Effective Date or
any time thereafter, Liceusee may terminate this Agreement upon thirty (30) days
advance written notice to HFA. In the event Licensce does so, all Licenses previously
issued under this Agreement shall terminate a1 the samc time as this Agreement, without
prejudice to the right of Licensce thereafter to obtain new licenses under 17 U.S.C. § 115.
In the case of tenmination by Licensee (a) payments shall be due in accordance with
Section 6.1 for activities under this Agreement prior to the termination of the relevant
Licenses, (b) Advance Payments may be applied against such payments in accordance
with Section 4.4, and (c) to the extent remaining, Advance Payments also may be applied
1o royalties due under new licenses for On-Demand Streams and Lindted Downloads
made through Covered Services, which licenses are issued by HFA at least one year afier

“the relevant date of termination of Licensee's Licenses. In addition to the foregoing, if
there Is a decision of the U.S. Copyright Office or a court, ov any new legislation, °
inconsistexgt with Section 8.1, with the result that mechanical royalties are not required to
be paid for some or all On-Demand Streams and/for Limited Downloads made through
Covered Scrvices, then the amount of Licensee’s monthly supplementary Advance
Payments under Section 4.1 shall be reduced to take into account such decision or
legislation, based on actual nsage under this A greement to date, with the exact amount of

" such reduction to be agreed upon by the Parties promptly after such decision or :

legislation; provided that if any such decision is appealed and finally reversed on appeal,

the amount of Licensce’s monthly supplementary Advance Payments under Section 4.1

shall be restored, and Licensee shall promptly pay to HFA the total amount by which the

supplementary Advance Payment was reduced in the interim., . .

4.3 HFA shall deposit Advance Payments into an interest-
bearing bank account (with such interest being treated as part of the Advance Payment).
HFA shall be free to distribute the initial and supplementary Advance Payments to HFA
publisher-principals in accordance with a reasonable and nondiscriminatory methodology
based on’market share, actual usage or a per musical work payment (which methodology
HFA shall provide to Licensee), as well as to any Participating Independent Publishers
pursuant to Section 3.5, Except insofar as it is recouped pursuant to Sections 4.4 and/or
4.5, the Advance Payment shall be nonrefundable. .

. 4.4 Upon the final non-appealable determination of royalty
rates for On-Demand Streams and Limited Downloads through negotiation and/or-a:
CARP proceeding, as the case may be, the total amount of Advance Payments (including °
interest) shall be applicd against undisputed armounts owed to HFA on behalf of its
publisher-principals and Participating Independent Publishers by Licensee under this
Agieement. Such Advance Payments shall be applied to the account of Licensee. If the
Advance Paymients are not fully reconped at such time, any rerainder of the Advance
Payments thereafier shall be applicd against all undispuied amounts owed to HFA on
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behalf of its publisher-principals and Participating Independent Publishers by Licensee
under mechanical licenses issued by HFA for On-Demand Streams and Limited

. Downloads made through Covered Services (including but not limited to Licenses under
this Agrecment), until such amount is fully recouped.

4.5  Atthe request of HFA, with Licensee’s written consent,
which consent shall not be withheld unreasonably, Advance Payments may be applied to
other undisputed amounts (e.g., other mechanical royalties) owed by Licensee 1o HFA on
behalf of its publisher-principals.

S. Royalty. The royalty rate payable under a Licensc shall be

. detcrmined through negotiation and/or 8 CARP proceeding. The applicable rate will be
structured as determined through negotiation or by the CARP, and may comprise separate
royalty rate components for distinct uses of the musical work authorized by the License.
The Parties shall meet to negotiate royalty rates in good faith. HFA reserves its right to

" $eek interest gs a part of such royalty rate determination. -Licensee rescrves its right to
seek to have such royalty rate determination Teflect any payments under foreign
copyrights in the case where On-Demand Streams or Limited Downloads are transmitted
{o users outside of the United States, “Whether royalty rates are determined by
negotiation'or a CARP, and regardless of haw royalty ratc categorics may be
denominated, the Parties shall seek a determination of royalty rates such that it is clear

which royalty rates are applicable to cach of On-Demand Streams and Limited -
Downloads. .

6. Accounting and Payment.

6.1 Beginning with the issuance of a License, Licensee will be -
required to account to HFA on a quarterly basis for activity under such License, 45 days
after the close of cach quarter, providing information comparable to that presently
provided by major record labels for physical products, and specifically including the
number of On-Demand Streams and Limited Downloads of each work made during such
quarter. Without limitation, quarterly reports shall inelude a'breakdown of On-Dcmand
Streams and Limited Dovmloads made by Covered Services under Licenses inthe -
applicable quarter, by musical work and delivery method code (indicating On Demand-
Streams end/or Limited Downloads), and includiog ISRC numberifavailable, catalog
number if availablc and HFA license number if available (in the same manner indjcated
by Licensee in its Licensc request), and shall identify the specific Covered Services in
which such Oa-Demand Streams and Limited Downloads were made. Licensee shall
preserve all usage and financial data that reasonably should be expected to be relevant,
upon the determination of royalty rates, to the caleculation of royaltics hereunder and use -

comercially reasonable efforts to do so for each Covered Service it operates hereunder.

Subject to Atticle 4 and Section 3.3, upon the final pon-appeslable determination of

" yoyalty rates for On-Demand Streams aod Limited Downloeds through negotiation and/or ©

a CARP proceeding, Licensee shall make the applicable payment for all previous quarters
then completed, from the launch of the applicable Covered Services to datc, within 45
days, 1o be accompanied by a cumulative statexnent setting forth and nggrogating the
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information provided in the previous quarterly reports supplied under this Agreement.
Thereafler, on a quarterly basis, 45 days afer the close of each quarter, Licensce shall
account to HFA for activities and/or revenucs reatizod on such activities during such
quarter as determined through ncgotiation and/or by regulation, providing such
information as is required by regulation, a CARP, and/or a negotiated ratc agreement,
and, subject to Anticle 4 and Section 3.3, pay royaltics ot the applicable rate.
Notwithstanding the foregoing, HFA rescrves its right to scek more frequent aceess,
including without limitation real-time access, lo usage information.

62  Attherequest of HFA, Licensee shall accompany its

quarterly reports with any available data in addition to that described in Section 6.1
concerning the numbers of On-Demand Streams and Limited Downloads made through

. Covered Services operated by Licensee (but not any personally identifying information),
which data is regularly gathered or compiled by Licensee; provided that Licensee may
provide any such data to HFA in whatever form it is available to Licensec in the ordinary
course of its busincss and subject to any applicable confidentiality and other contractual
use restrictions; and provided forther that, before making 2oy such request, HFA shall
review with Licensee the types of such data Licensee has end can disclose to HFA, and
the form in which such data is ayailable, and ITFA shall not request, and Licensee shall
not be required'to provide, data that (given the volume and form of such data; the degrec
to which such data is reflected in quarterly reports, the data processing capabilities of .
HFA and Licensee, HFA's interitiofis to use such information, smd other relevant factors)
would not be commercially reasonable to provide. In addition, to the extent such
information is availoble to Licensce and can be disclosed to HFA hcrecunder, at the
request of HFA, Licensce shall accompany its quarterly reports with the total number of
subscribers to and total mumber of subscriber months for cach Covered Service operated
by Licensee during the reporting period; provided that any such information relating to a
Covered Scrvice operated by Licensee shall be subject to an appropriate confidentiality
restriction, and any such information provided to Licensce by a third party shall be
subject to any applicable confidentiality and other tontractual pse restrictions. Itis
understood that HFA may disclose information provided 1o HFA. imderihis Section 6.2,
provided that the datais inan agpregote form from which data identifiable as pertaining
fo Licensee cannot be readily derived. If HFA intends to disclose such information,
solely in a legal préceeding, in a form identifiable as pertaining to Licensee, HFA sball
notify Licensee reasonably prior to such disclosure so that the parties may enter into a
reasonable confidentiality agreement or protective order.

.- 7. Term. The term of this Agreement shill commence on the
Effective Date and, subject to Scctions 4.2 and 8.5, continue until the fioal non-
appealable determination of royalty rates for cach of On-Demand Streams and Limited
Downloads through negotigtion and/or 8 CARP procecding. New Licenses shall continue
to be issued pursuant to this Agreement for the duration of such term. Thercafter,

Licenscc may request, and HFA shall issue, mechanieal licenses covering On-Demand”
Streams and Limited Downloads at the applicable royalty rates in accordance-with its
customary practices for the issnance of licenses where there is an-applicable statutory
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tate, which the Parties currently understand to include the means of application described
in Section 3.1. Notwithstanding the forcgoing, Licenses once issued under this
arrangement shall remaln in effect unless terminated for default in respect to the Advance
Payment or royalties due {once royalty rates are deterinined) or accounting (cither before
or after royalty rates are determined) pursuant to 17 U.S.C. § 115(c)(6) (or other
applicable provision of law, if any), it being understood that a License may not be
terminated for such a default where the default is remedicd as provided in 17 U.S.C. §
115(c)(6). In addition, the provisions of Sectioris 1.2, 1.3, 1.4, 4.2, 4.4 and 4.5, end of -
Axticles 6, 7 and 13, shall survive the oxpiration or termination of this Agreement or any
License under this Agreement.

8. Legal meeworl& for Agreement.

8.1  Subjcct to the other provisions of this Article &, in order to
avoid lmguuon and to provide assurance to Licensee in connection with the launch of its
digital music services and enable HFA’s issuance of license forms for Covered Services

. hcrcunder .

(a) The Parties agrec that under current law the process
of making On-Demand Streams through Covered Services (from the making of server
reproductions to the transmission and local storage of the stream), viewed in its entm:ty.
involves the making and distribution of a DPD, and further agree that such process in its
entirety (i.e., inclusive of any server rcpmductlons and any temporary or cached
rcproducnons through to the transmission recipient of the On-Demand Stream) is subjcct
to the compulsory licensing provisions of Section 115 of the Copyright Act. The Parties
further agree that under current law the process of making streams that would qualify for
a statutory Jicensc under Section 114(d)(2) of the Cop; _,rnOht Act does not involve the
making or distibution of 2 DPD, and thus does not require a mechanical license. The
foregoing docs not express or imply any agreement that, and shall not be used 1o support
.any arguruent that, the process of making On-Demand Streams other than through
Covered Services, or the process of making streams that would not qualify for a statutory
licenst unider Section 114{d)(2) of the Copyright Act (including, without limitation,.
becausc such strcams are part of an “interactive service” (as that term is defined in
Soctxon 114()(7)) or cxceed the “sound recording performance complement” (as that
term is defined in Section 114(j)(13)) does or does not involve the making and
distribution of 2 DPD, and the Parhcs expressly reserve all their rights with respect 1o that
issuc.

- ®. The Partics agree that under current law the proccss
of making Lmutcd Downloads through Covered Services (from the making of scrver
reproductions to the transmission and local storage of the Limited Download), viewed in
its entirety, involves the making and distribution of a DPD, and further agree that such
process in its entirety (i.e., inclusive of any server reproductions and any temporary or
cached reproductions through to the transmission recipient of the Limited Downlozd) is
subject to the compulsory licensing provisions of Section 115 of the Copynght Act.
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. (c) The Parlies agree that under current law a
tompulsory liccnse to make On-Demand Streams and Limited Downloads through
Covered Services {from the making of server reproductions to the transmission and local
storage of the On-Demand Streams and Limited Dovmloads) is available under Section
115 of the Copyright Act.

3.2 Subject to Sections 8.3 and 8.5, for the term of this

Agreement, no Party and no Participating HFA. Publisher shall take a position contrary to

ot inconsisient with the agreements in Section $.1 as to current law, or lend supportor

resources, financial or otherwise, to any other person or catity taking a contrary or

inconsistent position, before the Copyright Office, a CARP, a court or any other

povernment office or tribunal, Thereafter, no Party and no Participating HFA. Publisher

shall commence or lend support to any action in court to challenge the validity of the

rates determined pursuant to Article 5 on the ground that On-D emand Strcams and

Limited Downloads do not involve the making or distribution of DPDs. It is undegstood

that, for purposes of this Scction 8.2, Licensce or Participating HFA Publishers shallnot :  :°
. be deemed to lend financial suppost or resources 1a affiliated cntities merely through =<2 &0

intra-cnterptise financial arrangements in the ordinary course of business or merely by c

paying membership dues or fecs that a tradc association ordinarily requires ofits T

members or merely sitting on the board of directors of a trade association without

actively lending support to any activities contrary or inconsistent with Section 8.1,

8.3  Notwithstanding Sections 8.1 and 8.2, the Parties and
Patticipating HFA Publishers may at any time (1) raise and litigatc (including, without:
limitation, before'a CARP) the economic value of, and the apprapriate royalty rates to be
applicd to, On-Demand Streams and Limited Downloads; (2)-take or support any position
they choose with respect to sound recordings (as distinguished from any musical works
embodied thercin) and the nights therein, including, without limitation, rights undes
Sections 106 and 114 of the Copyright Act, sud (3) make or lend support to any
. argurnents they choose to prosccute, or defend or counterclaim against, an infringement
claim relating to activities before the Effective Date. Notwithstanding Sections 8.1 and
8.2, Liccnsce may et any time make or lend support to any arguments they chooseto .0
defend or counterclaim against an infringernent claim relating to activities on or after the
Effective Date, in the event that a Liccnse with respect {0 the relevant works isnot - .
available hercunder (it being understood that, subject to Section 8.4, HFA and -1+
. Panicipating HFA Publishers may participate in the litigation of any such claim, so long
- as their doing so is consistent with Sections 8.1 and 8.2). The Partiesagree that they will
_ act in good faith not to induce, promole or cncowrage the litigation of an infringcment . -
claim relating to activitics as described in the immediately preceding sentence.

24  To the cxtent that an oction’being litigated by Licensce
involves the question of the validity of a notice of intention to obtain a compulsory
license as described in Section 8.1(¢) for a musical work for which a Licensc is not

* available under this Agreement, HFA shall not participatc in or lend support to such
pction. The Parties agrec that they will act in good {aith not to induce, promote or
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ehcoufngc litigation concerning the validity of a notice _of intention to obtain a
compulsory license as described in Scction 8.1(c). For purposes of this Article 8, HFA
shall include its parent National Music Publishers’ Association, Inc.

: 8.5  To the extent that a final, non-appealable decision of the
Copyright Office or a court, or any new legislation, is inconsistent with Section 8.1, this
Agreement shall be inapplicable to the extent of the inconsistency as of the date thereof,
but subject to Article 4, Licensee shall not be entitled to a refund of any monics paid prior
to such date. .

86  Nothing in this Article 8 shall be used by, or be enforceable
by, a third party not a Party to this Agreement, in any manner ot in any context, including
without limitation in any lcgal proceeding. This Agreement does not give rise to any
third party beneficiary rights in any party other than Participating HFA Publishers. The
agreements sct forth in this Article 8 and the course of dealing hereunder shall be
inadmissible, and shall not be used to support any argument of law, in any litigation or

. arbitration relating to (1) activities before the Effective Date or'(2) activities other than
making and distributing On Demand Streams and Limited Downloads through Covered
Services, except making streams that would quelify for a statutory license under Section

114(3d)(2) of the Copyright Act.
) 9 Security.

9.1 For all OnDemand Streams and Limited Downloads provided
by Licensec as a part of the Covered Services, Licensece shall prevent by means of
software and/or hardware functional limitations: (i) the re-transmission or exportation of
a sound recording embodying a musical work from the user’s personal computer or other
device, whether now known or hercafter invented, to -which the sound recording is -
initially transmitted to the User by the Covered Service other than according to the
criteria set forth in this Article 9; and (ii) the creation by any meaus of a sound recording
file'or collection of sound recording files embodying musical works that are not sccured
by the Licensee's copyright protection technology that shall enforce the use limitations
set forth hercin. For clarification, the term “re-transmission” does not include the
rendering by a user’s personal computer-of a sound recording embodying licensed works
into eudio for the purpose of such uscr’s immediate pereeption.

9.2 Without limitation, the Licensce shall propetly and completely
implement security technologies and methods that are comimercially acceptable to and
generally used by the music industry to deliver On-Demand Streams and Limited
Downloads of sound recordings embodying musical works in a securc maoaer through
Covered Servicces, such that: el '

. () in each case, the delivery or playback of a sound
recording is reliably limited to the single intended device suthenticated by the
Licensce as belonging to a current subscriber and only in accordance with the use

limitation rulc applicable to such sound recording;



(b) all On-Demand Streams are protccted in a manner so as
{o prevent software applications from being able to capture the streams to be
saved for later rendering on any device;

(c) all Limited Downloads and On-Demand Streams shall
only be transmitted to devices that fully and accurately support the security
technologies used by the Covered Service, in order to accurately enforce the
applicable use limitation rulcs, including, without limitation, the applicable time
limits and playback limits imposed by the definition of Covered Scrvices in
Article 1;

(d) On-Demand Streams and Limited Downloads cannot be
- re-transmitted from the intended destination device to any other device, whether
now known or hercafier invented, except where a sound recording is in a fully
encrypted format that is unplaysble on any such other device in any manner,
whether now known or hercafter invented;

(e) the Licensec at all imes maintains an accurate count of the
pumber and type of transmissions (both On-Demand Streams and Limited Downloads)
into user’s devices from either the Covered Service directly or through the users’
personal computex of other intermediate hosting device, whether now Jnown or bereafter
invented, the identity of the copyrighted wotk transmitted in cach case, the applicable usc
limitation rule for such work, and all information necessary to timely fulfill the
accounting requirements of Article 6 herein and any other obligations of Licensee under
this Agreement.9.3 Intheeventofa breach of any security technology(ies) used by
Licensee to perform its obligations under Section 9, or as otherwisc set forth in this
Agreement, Licensce shall use its best efforts to devise a solution to such security breach
(or cause such solution to be devised and implemented) or alternatively, immediately
cease all distribution of the licensed works. Licensce shall restore as quickly as possible
the integrity of the security technologics used in the operation of the Covered Services
and shall keep HFA reasonably informed as to the status thercof. ‘

9.4  Licenses shall not edit, alter or defeat eny copyright
protection technology or mechanism embedded in or associated with the sound
recordings crabodying the licensed works. R

9.5  To the extent the Licensee or the Covered Services use
third-party technology in order to operate, Licensce shall use its rcasonable best efforts to
maintain and upgrade such technology by diligently monitoring any third-party '
ponouncement made available to Licensce of bug-fixes, sccurity holes and functicaslity
improvements, obtaining such upgrades, and installing, testifg and distributing such
upgrades as necessary to rnaintain the integrity of the Covered Services.

9.6 ° Licensce shall use its reasonablc best efforts fo prevent the
creation of any unauthorized copies of any licensed works in, any facilities in its control
in any form (including but not limitcd to, copies created by employces or contractors
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ocutside the immediate scope of their employment), and shell use its commercially
reasonable cfforts to prevent the creation of such unauthorized copics by any uscrs of the
Covered Services. If Licensce leamns of eny circumvention described in Section 9.3
above or of any unauthorized manufacture, advertising, distribution, lease or salc of the
licensed works (any of the forcgoing an «Unauthorized Use™), Licensee shall promptly
provide HFA with wriften notification of such Unauthorized Use and 1ake all reasonable
sieps, and reasonably cooperate with HFA, to prevent such Unauthorized Use. Without
limiting any other rights and remedies of HFA and its Licensors, if HFA lcarns, and
provides Licensee with reasonably crediblz evidence, that there are widespread,
significant and substantial Upauthor=ed Uses, upon forty-five (45) days’ notice by HFA,
Licensec must, unless it eliminates such Unauthorized Uses to the satisfaction of HFA
within the forty-five (45) d‘a}‘y period, suspend all On-Demand Streams or Limited
Downloads of the licensed “works under this Agreement pending Licensee’s climipation
of such Unauthorized Uses to the satisfaction of HFA. Licensec will, on a quarterly
basis, inform HFA of all known brenches or-attempted breaches of its sccurity measures
and Licensee’s response to cach of thosc breaches or attempted breaches.

L ‘v 97  Liccnsec agrees that any breach of the provisions set forth
in this Article 9 is a material breach of this ogreement and, in addition to the remedies sct
forth in 9.6, would entitle HFA orany affected HFA publisher-principal to specific

performance and/or to terminate any licenses granted herennder in addition to any other
yemedies at law or equity. ) ’

10.  Electronic Repoiting.” The Partics agree to work together in good
faith to implemnent means whereby accounting information relating to Licenses will be
provided to HFA in clectronic, machine-readable form.

11.  Audits. The partics agree that, as circumstances dictate, they will
conduct good faith discussions concerning the employment of 2 mutually acccptable
outside auditor to certify, as appropriate, the accuracy and reliability of Licensee's content
delivery systems, digital rights management systems, subscriber payment and accounting
systems and other relevant technology and busincss operations in lieu of HFA's
conducting its own audit of Licensce according to its customary practices.

- 12, Publicity. Licensee and HFA will issue a joint press release
apnouncing this arrangement, In BFA’s communications to its embers conceming this
Agreement, it shall recommend that HFA mcmbers and HFA publisher-principals avail .
themscelves of this Agreement.

13. Miscellancous.

. 13.1  Assignment. This Agrecment shall be binding upon and
inure to the benefit of all of the parties and their respective permitted successors and
permitted assigns. Any assignment or transfer by Liccnsee of any of its rights or licenses

“under this Agreement shall require the prior written consent of HFA, provided however,
that notwithstanding the foregoing, Licensce may assign its rights and licenses undecr this
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Agreement, without the prior written consent of HFA, to any successor in interest due to
a merger-of acquisition, or to any party who acquires all or substantially all of the assets
of Licensee, provided such successor assumes in writing the obligations of Liccnsece
under this Agreement. ’

13.2 Goveming Law. This Agreement shall be govemed by,
and construed in accordance with, the laws of the State of New York as applied to
contracts performed entirely within the State of New York.

13.3 Amendment. This Agreement may be modified or
amended only by a writing signed by cach of the Parties.

134 Entire Apreement. This Agreement exprosses the cntire
understanding of the Parties and supersedes all prior and contemporaneous agreements -
and undertakings of the Parties with respect to the subject matter hereof.,

13.5 Counterparts. - This Agrcement may be executed in
counterparts, including by means of facsimile, cach of which shall be deemed to be an
original, but which taken topether shall constitute one agreement- - .

13.6 Headings. The titles used in this Agreement are used for
convenience only and are not to be considered in copstruing or interpreting this
Agreement. :

13.7 Notices. All notices and other communications shell be in
writing and shall be deemed given when delivered personally, upon a receipt of a
transmittal confirmation if sent by facsimile or like transmission, three (3),days after the
date sent by Federal Express, Express Mail or similar overnight courier service or five (5)
days after the datc scat by first class U.S. mail 1o the partics at the following addresses or
facsimile numbers (or at such other address or facsimile number for a party as shall be
specificd by like notice):

if to HFA:

The Harry Fox Agency

711 Third Avenue

New York, New York 10017
Attention: President ]
Telcphone: (212) 922-3260
Facsimile: (212) 953-2471

with a copy to:.



Paul, Wciss, Rifkind,.Wharton & Garrison
1285 Avenue of the Ameneas

New York, New York. 10019-6064
Attention: Carey R. Ramas, Esq.
Tclephone: (212) 373-3240

Facsimile: (212) 373-2380

if to Licensee:

REDACTED

Y

) 13.8  Assistance of Counsel. Each party has been xepresented by
counscl, who has reviewed this agreement and discussed the terms herein with his or her
respective client prior to cxecutlon. '



IN WITNESS WHEREOF, the Parties have cxecuted this Agreement as of
the Effective Date. e

%\K '0\‘/ | REDACTED
Gary. L. Cimrgin |
President and CEQ, HFA

>



& Electronic License Request & Output File Layout

i &-\. Acceptable Data Fonmatsy
o o 1 MS Accass database
2 'M'S Excel Spreadsheats (with properheadings)
3 Fiat File (follow tha file layout bulow)

Description Type Length Decimal Input Option
1 |Manufacturer Number A 5] M
2 |Transaction Date N 0 M
3 [Manufacturer Request Number N 8 [¢] M
4 (Label Name A 15} M _
5 |ISRC Code A 15 M
6 |Playing Time - Minutes N 3 M
7 {Playing Time - Seconds N 2 Q M
8 |Artist A 200 M
9 {Song Title A 200 M
10 |AJK/A Song Title A 200 [e]
11 {ISWC Code A 11 o]
12 |HFA Song Code A 6 [¢]
13 |Song Writer(s) A 200 c*
14 [Publisher Name A 60 [
15 {HFA Publisher Number A 6 o
16 |Publisher Share N 7 4 fo]
17 |Catalog Numbcr A 15 Cc*
18 |Album (physical product) Title A 200 Cc*
19 |UPC Code A 16 [
20 |Configuralion Code A 2 M
21 [License Type A 1 M
22 _|Server Fixatlon Date N 8 0 M
23 [Rale Code A 1 c**
24 |Ralein Cenls N 7 Cc**
25 |Rate in Percentzge of Statutory N 5 c**
25 |Rate in Percentage of Minimum Statutory N 5 2 e
HEA License Number ;i ip IngovCutput .
idense Status, Code¢ i, JOutpinf
“ar

KEY; TYPE:

A = Alphanumeric Field
N = Numeric Field

LENGTH: For Alphanumeric fields, it is the maximum number of characters required.

For Numeric fields, it is the exact number of characters required

DECIMAL: Number of characters after decimal (for numeric fields only)

INPUT OPTION:
M = Mandatory
O = Optional
C* = Conditional -~ As agreed, label must provide either: {a) Songwriter_or (b} Publisher,
Catalog Number, Album Title and UPC. If (a) is provided, then {b) is not required; and vice versa,
C** = Condilional -~ One of tha rate coda fields from 23-26 must be completed

*4* Allinput/output fields should be left blank upon initial ficense submission, EXCEPT for Ficld 29
which should be populated with the letter R In the input file IF the record is a resubmission that has been
amended.

The Harry Fox Agency, Inc. Page 1 of § 04/03/2002

10:11 AM
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H Electronic License File Field Definitions

Type:
Field ";:::::"Vlg:“ Explanation Example
Condltional (C)
1 |Manufacturer Number M Account number assigned by |M 12345
HFA to Licensee
2 |Transaction Dale M Dale electronic license Format: YYYYMMDD
: request submitted to HFA Example: 3/412001
Data Entered: 200103C4
3 |Manutacturer Request ™M Unique identitying number 12345678
Number {numcrical only) assigned by
Licensee for each work for
which a license is requestcd
4 [LabelName M The nama of the record label [Epic
thal produced the applicable )
recording
9 {ISRC Code M International Standard USSM 19804780
Recording Code. ISRC coce
assigned lo the recording by
the record fabel.
6 |Playing Time - Minutes ™M The number of minutes in the |Duration = 5 minutes and 52
duration of the applicable seconds
recording Data entered: 005
7 {Playing Time — Seconds M The number of seconds over |Duration = 5 minutes and 52
the last tull minute in the seconds |
duration of the applicable Data entered: 52
recording
a |Artist M The name of the artist Beatles
performing the applicable. -
recording
9 {Song Titte M Title of work for which a Yesterday
License is requested
10 JA/K/A Song Title o Other names by which the Over the Rainbow; Somewhere
work is known Over the Rainbow
1 ISWE Cixdss [a} internationatl Standard tusical] Example: T-034.524 630-1
Work Coce, Cude assigned tof Data Entered; T(345245801
. works Ly the nclwork of
ISONSWC Local or Regicnal
agendies
12 |HFA Song Coda o Identifier assigned by HFA to |Example: ¥12345
identify a work uniquely
13 {Songwriter(s) c Name of the composer(s)of {Format; [First Name] [Last Name},
' P-o;:ne em_\ler. ’ thework, . [First Name], etc
3, wriler or . H
Lu)uish:r, Carab; : Exa.mple. Michael Ross, Tom
Album Titla and UPC Smith
14 {Publisher Name C Name of publisher owninga  |EMI Mills
l‘-u;ide citteey, o share of the work. Additional
(2) Songwriter or blishers should be listed on
Fublisher, Cotalog #. Z:pa:ag’rwfe: :singclhez:r‘:re
Alhum Titlg and UPC
manufacturer’s request
number assigned to the work.
15 {HFA Publisher Number (o] Identifier assigned by HFA o [P12345
identify a publisher uniquely.
16 |Publisher Share [o) Percent of song owned by Example: 66.667%
publisher. Dala Entered: 066.6670

The Harry Fox Agency, Inc.

Page 1 0f 3

04032002 10:11 AM



17 |Catalog Number

c

Provide either.

(3} Sengwriter or (D)
Bunksher, Calalog #,
Atom Tille and UPC

The catalog number of a prior {12345-2

physical product that has been
previously licensed {where
applicable.)

Pubiisher, Catalog #,
Albun Title and URC

18 |Album (physical product) [C The title of a prior physical Parachute
Title Provida ailhae © product that has been
(a} Songwriter or (b) iously i
Publihar, Catatog A, prev.ngglly licensed {where
Athan Tidle and UPC app e)
19 JUPC Code [+ The UPC codg of a prior 706301594728
Prnvidag either physical product that has been!
1) Suirgwrite v (U}

previously licensed (where
applicable).

20 |Configiration Code

M

Code cesignating Ccv
configuration type(s)

= Use in Covered Services under
applicable. Numerous options [this Agraament {includes LT, LU

available; most relevant are in Jand S below)

LT

= Time-Limited Digital
Phonorecord Delivery
Ly

= Use Limited Digital Phonorecord
Delivery
S

= On-Demand Streaming (Single)
SA

= On-Damand Streaming (Album)
sP

= Digital Phonorecord Delivery
(Singte)
opP

= Digital Phonorecord Delivery
(Afbum}

CcD

= Compact Disc

cs

= Cassetle

2

-

License Type

Classification of license type

G

= Digital

D

= Physical Product (Domestic)
i

= Physical Product {Import)

22 |Server Fixation Date

The date the applicable
recording was or is expected
10 be fixed to the server for

Format: YYYYMMDD
Example: 3/4/2001
Data Entered: 20010304

distribution via streaming or
downloading.

23 [Rale Code

C
{one of me rate felas
from 23 - 26 nwst be
compleled)

Code designating type of rate {T

applicable. Numerous options| = Statulory rate to be delesmined
available; most relevant are in

under this Agreement

R

= Under controlied composition
¢lause in conlract where controlied
rate applies
S

= Statutory (already determined)

24 {Rate in Cents

C
(une ot the rate fields
Fom 23 - 26 musibe

Rate indicated as a penny 0.0755

rate.

compleled)
25 |Rata in Percentage of [+ Rate indicated in percentage 75
Statut fone of the rate falds {of statutory.
oy from 23 ~ 26 must be oy
completed)

The Harry Fox Agency, Inc.
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26 [Rate in Percentage of c Rate indicated in a percentage[75
Minimum Statulory {onc of the rate fields [ of inimum statutory.
from 23 - 26 must be
complcted)
27 |HFA License Number Output Number assigned by HFA for [1010120001
each ficense
28 [HFA License Status Code]  Inpuv/Output  [Input: Usato designate - {fnput: R - indicates this record has
M amended record - usa code R |been amended and is being
in fleld resubmitied
Output: Codo doeignating QOutput: 03 =~ DUPLICATE
feason why request was nol  {LICENSE REQUEST (2ND PASS,
licensable as submilted. ALREADY LICENSED, PART OF
Numerous options available, [EDIT VALIDATION PROCESS)
with oplions being
added/revised as necessary.
29 [HFA Flag for Amended Output Indicates that publisher Y
Publisher Data information submitted by = Flagged so that requestor can
licensee differs on HFA note that HFA publisher information
database (for HFA differs from that submitted
represented publishers only)
30 {Publisher Category Code Output Publisher Categcry Code, blank
= Opt In HFA Publisher
N
= Non-HFA Pulttisher
D
= Optin HFA Publisher, licensing
direct fo Licensee (i.e., affiliated
with Licensee}
B
= Opt Out HFA Publisher, or Song
blocked by Publisher
31 |Total HFA Representce Oulput Total % of work represcnted Example: 66.667%
Share by HFA Data Entered: 0G6.6670
32 |HFA License Status Code Outptt Code Gesignating reason why |03
#2 request was nol licensable as | = DUPLICATE LICENSE
submitled. Numerous options JREQUEST (2ND PASS, ALREADY
available, with options being  [LICENSED, PART OF EDIT
added/revised as necessary. [VALIDATION PROCESS)
33 |HFA License Status Code Qutput Code designating rcason why {03
#3 request was not licensable as | = DUPLICATE LICENSE
submitled. Numerous oplions [REQUEST (2ND PASS, ALREADY
available, with options being |LICENSED, PART OF EDIT
added/revised as necessary. {VALIDATION PROCESS)
34 {User Detined Input’Output | This field is reserved lor and
defined by each record
company. 1FA will send back
this information in the output
fite.

The Harry Fox Agency, Inc.
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License Matching/ Edit Validation Status Codes

MATCHING MISCELLANEQUS
01 NO MATCH FOUND (FOR OTHER THAN SPECIFICALLY LISTED STATUS CODES}

02 DUPLICATE LICENSE REQUEST (157 PASS - PRELIMINARY SCAN; WITHIN THE CURRENT BATGH)

03 DUPLICATE LICENSE REQUEST (2" PASS, ALREADY LICENSED, PART OF EDIT VALIDATION PROCESS)
RECORD MATCH |

10 SONG TITLE NOT FOUND

11 SONG TITLE MATCH ONLY. INSUFFICIENT FOR LICENSE

12 SONG TITLE AND ARTIST MATCH ONLY, INSUFFICIENT FOR LICENSE

13 SONG TITLE AND ALBUM MATCH ONLY, INSUFFICIENT FOR LICENSE

14 SONG TITLE AND CATALOG 7 UPC # MATCH ONLY, INSUFFICIENT FOR LICENSE
RéC ORD EDIT VALIDATION

20 SONG TITLE AND SONG CODE GIVEN DO NOT MATCH
21 DUPLICATE LICENSE REQUEST NUMBER

22 INVALID ISRC CODE

23 INVALID UPC CODE

24 INVALID CONFIGURATION CODE

25 INVALID LICENSE TYPE

26 LICENSE TYPE AND CONFIGURATION CONFLICT

27 INVALID FIXATION DATE

28 INVALID RATE

29 NO RECORDED CONTROLLED COMPOSITION RATE RECORDED FOR PUBLISHER

MISSING MATCHING DATA ELEMENTS (INCLUDING MANDATORY AND CONDITIONAL FIELDS)
40 MISSING MANDATORY FIELD - MANUFACTURER REQUEST NUMBER
41  MISSING MANDATORY FIELD - LABEL NAME
42  MISSING MANDATORY FIELD - ISRC CODE

43 MISSING MANDATORY FIELD - PLAYTIME

44 MISSING MANDATORY FIELD - ARTIST

The Harry Fox Agency, Inc. ’ Page 10f2 04/03/2002 10:11 AM



45
46
47
48
49
50

51

MISSING MANDATORY FIELD - SONG TITLE

MISSING MANDATORY FIELD - CONFIGURATION CODE
MISSING MANDATORY FIELD - LICENSE TYPE

MISSING MANDATORY FIELD - SERVER FIXATION DATE
MISSING MANDATORY FIELD - RATE

MISSING CONDITIONAL FIELDS

MISSING IDENTIFIER - ISRC / CATALOG NUMBER /UPC

70

71

72

PENDING SONG

SONG INFORMATION SENT TO PUBLISHER FOR VERIFICATICN

PUBLISHER DESIGNATED ON REQUEST DOES NOT CLAIM THIS SONG

PUBLISHER LICENSED DIRECTLY

81

82

a3

84

85

86

N

92

93

94

g5

96

PUBLISHER EDIT VALIDATION

PUBLISHER NOT REPRESENTED BY HARRY. FOX AGENCY

PUBLISHER UNKNOWN

PUBLISHER DID NOT OPT-IN TO AGREEMENT

LICENSE REQUEST ON HOLD PENDING PUBLISHER APPROVAL

SONG OWNED BY LICENSEE'S FUBLISHING BRANCH: TO BE LICENSED DIRECT
SONG SPECIFIC BLOCK PER PUBLISHER'S INSTRUCTIONS

ORIGINAL VERSION Of SONG IS IN THE PUBLIC DOMAIN IN THE USA
PUBLISHER OWNCRSHIP NOT YET VERIFIED

SONG P.LACED ON HOLD FOR LICENSING BY PUBLISHER

SONG HAS RESTRICTIONS; REQUIRES PUBLISHER APPROVAL

OLD DERIVATIVE VERSION OF SONG, CURRENT PUBLISHER UNKNOWN

INVALID SONG CODE

The Harry Fox Agency, Inc. Page20f2 04/03/2002
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Data Access and Use Apreement

This Agreement, dated as of March 25, 2002, between The Harry Fox
Agency, Inc,, a New York corporation, having its principal place of business at 711 Third
Avenue, New York, New York (“HFA™) and RED ACTED :

WHEREAS, HIIFA possesses databascs containing data pertaining to
certain copyrighted musical works (collectively, the “HFA Database™);

WHEREAS, the paxncs to this Agrecement desire to fonm a relationship
whereby Licensee accesses a particular subset of the HFA Database in order to facilitate
licensing arrangements with HFA;

NOW THEREFORE, in consideration of these premises and the mutual
promises, covenants and agreements contained in this Agreement, HFA and Licensce
agree as follows: )

SECTION 1: ADDITIONAL TERMS; DEFIKITIONS

1.1  Definitions. Asused in this Agreement, the following capitalized
terms shall have the meanings given below:

" “Affiliate” with respect to any person or entity, means and includes any
person or entity controlling, controlled by or under common control with such person ar
cntity. .

“*Confidertial Informeation” nicans any and all BEF A infersation intend: <
to remain confidential relating to HFA’s business and its databases, products, services,
business strategies, designs, capabilifies or business affairs, including, but not limited to,
jnformation, all data related to publisher-principals, concepts, methods, drawings,
documents, proposals, specifications, data models, data integration tools and techniques,
code, programs, as well as samples, specimens, copyright, patent and/or trademark

-applications or registrations, trede¢ sccrets, know-how, customers or prospective -

customers, customer lists, and any other proprietary information relating to HFA's
businesscs, and the dcvclopment, tcsting, manufacture, creating and/or licensing of
HFA’s products and scrvices. Confidential Information of HFA shall include the HFA. .
Information (as dcﬁncd below). -

[jEA Information™ means the portion of the HFA Database that is

. provxdcd to Licensce by HFA iu accordance with the tetmms hercunder.

“Internet Music Licensing Agreement” means the Agreement Concerning
the Licensing of Certain Internet Music Subscription Services, datcd as of the date
hercof, by and betweea HFA, and Lxccnscc.
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“Territory™ means the United States and its territories.

“Term’ has the m.ctming given to it in Section 6.1.

'SECTION 2: LICENSE GRANT

2.1 Grant. Subject to and in accordance with the terms of this
Agreement, HFA grants Licensee a royalty-free, non-exclusive, non-transferable right
and license for the duration of the Term, within the Territory, without the right to .
sublicense, o access and use the HFA Information solely as neccessary to facilitate and
administer licensing arrangements with HFA pursuant to the Internet Musjc Licensing
Agrecment. All rights not expressly granted under this Agreement arc reserved by HFA.

2.2 Limitations.

(8  Liccnsee covenants that it shall not nor authorize any
person or entity to use in any mannex not cxpressly authorized hercunder, relicense,
resell, further distribute or disclose the HFA Information, or any part thereof, without
HFA’s express written permission.

: (b) - Licensee covenants that it shall not systematically extract
and/or copy, whether by bulk transfer or through individual data query and resporlise, any
elements of the HFA Information provided hereunder except if the sole purpose of such
extraction and/or copying is to request or administer HFA licenses pursuant to the -
Internet Music Licensing Agreement. -

. (c) Licensee covenznts that jt shall not nor guthorize any
person or entity te use the HFA Information o engzge in business zefivities in
competition with HFA or for any purpose other than to request and administer licenses
issued by HFA and Licensce shall not disclose the HFA Information to any third party.

. (d)  Liccnscc covenants that it shall not extract or copy any data from the HFA.

Information and/or incorporate such data (or extracted data) into its own or any third-
party-owned database(s) except if the sole purpose of such database is 1o request or
administer HFA licenses pursuznt to the Internet Music Licensing Agreement.

. (e) Licenses covenants that it shall not, for any purpose,
intermingle, whether by bulk transfer or through individual data query and response, the
HFA Information with, or incorporate the HFA, Information into, its own or any third-
party-owned database containing information other than the HFA Information except for
the sole purpose of requesting or administering HFA licenses pursuant to the Intemet
Music Licensing Agreement. ’

SECTION 3: INTELLECTUAL PROPERTY AND CONFIDENTIALITY

3.1 Intellectual Property. Licensee acknowledges and agrees that all
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right, title and interest in and to the HFA Information and the HFA Database is and shall
remain with HFA. HFA acknowledges that all, right, title and interest in and to the
information provided by Licensee shall remain with Licensee, subject to HFAs right to
use the information for the purpose of issuing and administering licenscs under the
Internet Music Licensing Agreement. HFA acknowledges and agrees that all right, title
and interest in and to Licensee’s proprietary information is and shall remain with
Licensee. :

" (a) Licensee acknowledges that inforrnation originally created
and maintained in the HFA Databascs, regardless of form or formnat, is proprietary to
HFA and comprises: (i) works of original authorship, including compiled information
containing HFA’s selection, arrangement and coordination and cxpression of such
information or pre-cxisting material it has created, ‘gathered or assembled; (ii) valuable
confidential and trade secret information; and (iii) information that has been created, .
developed and maintained by HFA at great expense of time and mouey such that
misappropriation or unauthorized use by others for commercial gain would unfairly and
irreparably hann such party. . . .

. (b)  Licensee shall not commit or permit any act or omission by
its agents, employees or any third party or any user of Licensee’s service that would
impair HFA’s proprictary and intellectual property rights in the HFA Information.
Licensec agrees to notify its users of HFA's ownership of and copyright in the HFA.
Information.

(©) Licensce agrees to notify HFA immediately upon obisgining
any information regarding a threatened or actual mnfringement of HFA’s rights.

3.2 Confidentinlity of Informaztion. Licensee covenants thzt during
the Tenn, it shall not disclose any Confidential Information to any third panty; provided,
however, thet it may disclose (i) any Confidential Information that enters the public
domain through no fault of Licensee; (ji) any Confidential Information that is
independently derived or acquired from a party not subject 1o a duty of confidentiality to
HFA,; ot (iii) any Confidential Information that is required to disclose pursuant to an
order of a court of competent jurisdiction; provided, however, that in the event that a
party is ordered to disclose any Confidential Information, it shall notify the other of such
order and reasonably cooperate with HFA to contest siich an order. In the event such
contest fails, Licensee shall only disclose that portion of the Confidential Information
required by such an order. In addition, each party covenants that aficr the Term, it shall
neither vse or disclose any Confidential Information except as provided in this
Section 3.2.

SECTION 4: OPERATIONS

. a.1 Access. HFA will provide Licensee access to its electronic
licensing procedures and certain data relating thetcto as provided in the Infernct Music
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Licensing Apreement.

. 4.2  Use Inspection Right. During the term and for a one (1) year
period following termination, Licensee agrees to permit HFA to inspect, on a semi-annual
basis, during regular business hours and upon reasonable prior notice, the point or points
at which the 1IFA Information is used in Licensce’s facilitics and to furnish whatever
assistance is reasonably necessary to permit HFA to determine Licensee’s’ compliance
with this Agreement.

SECTION 5: REPRESENTATIONS AND
WARRANTIES, COVENANTS AND INDEMNIFICATION

5.1 Due Authorization. Each party represents and warants that it has
the right and power to enter into this Agrcement, that this Agrecment is duly authorized,
execuled and enforceable and that there is no outstanding contract, commitment or lcgal -
impediment which may limit, restrict or impair its ability to perform its obligations under
this Agreement. )

3.z Disclaimer of Warmnty. HFA MAKES NO REPRESENTA-
TIONS OR WARRANTIES OF ANY KIND WITH RESPECT TO THE HFA
INFORMATION, INCLUDING, BUT NOT LIMITED TO, THE CORRECTNESS,
COMPLETENESS, CURRENTNESS, MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE OF THE HFA INFORMATION OR OF THE MEDIA ON
WRICH TiiE DATA IS PROVIDED AND SHALL NOT BE LIABLE TO THE
LICENSEE FOR ANY LOSS OR INJURY ARISING OUT OF OR CAUSED, IN
WHCLE OR INPART, BY HFA’S NEGLIGENT ACTS OR OMISSIONS IN
PROCURING, COMPILING, CCLLECTING, INTERPRETING, REPORTING,
COMMUNICATING OR DELIVERING THE HFA INFORMATION OR IN
OTHERWISE PERFORMING ITS OBLIGATIONS UNDER THIS AGREEMENT.

5.3 No HFA Liability. HFA WILL NOT BE LIABLE FOR -
SPECIAL, INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING
OUT OF OR IN CONNECTION WITH THIS AGREEMENT, WHETHER SUCH
LIABILITY ARISES FROM CONTRACT, WARRANTY, TORT (INCLUDING
NEGLIGENCE), STRICT LIABILITY OR OTHER WISE AND WHETHER OR NOTA
PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH L.OSS OR
DAMAGE.

-

5.4 No Third-Party Liability. HFA shall not be liable to any third-
party including, without any limitation, any user of Licensee’s service, in contract, tort, or
otherwise for any direct, indirect, incidental, or consequential loss or damage sustained
by such party arising from the breach, negligent performance, or failure in performance
by HFA or its officers, employees, or agents of the terms of this Agrecment or otherwise
arising from the delivery and use of the HFA Informatios. .
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55 Indemnification.

()  Indemnity by Licensee. Licensce agrees to indemnify,
defend and hold harmless HFA (and any of its respective officers, directors, employces,
Affiliates, successors and assigns) from and against any liabilities, damages, j udgments,
assessments (including reasonable attorneys’ fees (“Losses™) brought against HFA by a

* third party based upon, arising out of or due 10, or otherwise in respect of; Licensce’s
breach of any of its representations, warranties, covenants or agreerments set forth in this
Agpreement.

(®)  Opportunity to Defend Third-Party Claims. Licensec may
elect to compromise or defend, at its own expense and by its own counsel, any claim or
the commencement (or threatened commencemnent) of a claim for indemnification
hercunder (an “Asscrted Liability”) involving a claim by a third party; provided,
hawever, that Licensee agrees in writing that it is obligated to indemnify HFA against
such Asserted Liability. If Licensce clects to compromise or defend such Asserted
Liability, it shall within thirty (30) days (or sooner, if the nature of the Asserted Liabality
s0 rcquires) notify HFA. of its intent to do so, and HFA shall cooperate, at the expensc of
Licensee, in the compromise of; or defense against, such Asserted Liability. If Liccnsee

~ elects not to compromise or defend the Asserted Liability, fails to notify HFA of its
clection as provided above or contests its obligation to indemnify under this Agreement,
"HFA may pay, compromise or defend such Asserted Liability at the expense of Licensee.
Notwithstanding the foregoing, neither Licensee nor HFA may scttle or compromise any
" such Asserted Lisbility over the objection of the other; provided, however, that consent 1o
sctidlement or compromise shall not be unreasonably withheld. In any event, HFA and
Licensee may participate, at their own cxpense, in the defense of such Asserted Liability.-

SECTION 6: TERM AND TERMINATION

6.1  Term. This Agreement shall become effective as of the. date
hercof and will continuc for the term of the Internet Music Licensing Agrecment (the
“Term”) unless otherwise terminated pursuant to the termination provisions of this
Agreement, . ‘

62  Termination. The occurrence of the following cvents shall be
deemcd material breaches and defaults of this Agreement by HFA or Licensee (as the
case may be):

_.{=)  ifeither party breaches in any matcrial respect any
representation, walTdanly or agreement or any other material obligation in this Agreement,
unless such breach o fajlure is fully curcd no later than thirty (30) days from the date of
written notice of suéh breach to such party; .

(b)  ifLicenscc uses or discloses the HFA Information in any
" manner not expressly permitted by this Agreement .
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() to the extent permitted by applicable law, in the event of
Licensec’s dissolution or the liquidation of all of Licensee’s assets, or the filing of a
petition in bankruptey or insolvency or for an arrangément or reorganization, by, for or
against Licensec, or in the cvent of the appointment of a receiver or a trustee for allora
portion of its property, or in the event that Licensee shall make an assignment for the
benefit of ecreditors or commit any act for, orin, bankruptcy or become insolvent;

B G)) if, at the close of business of any two (2) days, scparaied by
ut least one (1) day, during any contiguous twenty-one (21) day period (such days
in¢luding weekends and holidays),, Licensce’s total current labilities exceed its total
current assets (including cash) as determined in accordance with generally accepted
accounting principles; or

()  termination of the Internct Music Licensing Agreement.

Upon the occurrence of any of the cvents described in the foregoing
clauses (b), (c), (d) or (e) this Agrecment shall, with no further action on the part of HFA,
terminate (such termination shall be without prejudice to any rights or claims HFA may
have at law, in cquity or otherwisc) and all rights granted under this Agreement shall
immediately, with no further action on the part of HFA, forthwith revert to HFA. Upon
the occurrence of any of the events described in the foregoing clause (a) and failure to
cure as provided in clause (a), the non-breaching party shall have the option to terminate
‘this Agreement upon written notice to the breaching party. In the event HFA terminates
this Agreement pursuant to the foregoing clausc (a) because of a breach caused by
Liceusce, such termination shall be without prejudice to any rights or claims HFA may
have a1 law, in equity or otherwise and all rights granted under this Agreement shall
immediately, with no further action on the part of HF A, revert to IFA (the
“Termination™). :

_— . 63~ Return of HFA Materials. .Promptly following termination of

this Agrecment for any reason, Licensee shall irrevocably purge or destroy eny and all
copies of the HFA Information (including without limitation, any derivations or,
summaries of such information) frorn Licensees datebases and other systems or any
systems under Licensee’s direct or indirect control, if any, and any other media on which
any HFA Information may have becn provided, together with all copies thereof, and all
other HFA Information in its possession, whether in printed or machine readable form
and cextify in writing to HFA of such destruction. )

SECTION 7: PROPRIETARY RIGHTS

7.1 HEA Rights. The partics acknowledge that, as between the
parties, HFA owns ill rights in and to the HFA Information, including all copyright, trade
scexets, and all other intellectual property and proprictary rights embodied therein. HFA
shall have the exclusive right, but no obligation, to pursue any possible infringement of
any proprietary rights associated with the forcgoing, in its sole discretion.
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SECTION 8: MISCELLANEOUS

3.1 Specific Performance. The parties acknowledge that breach of
Sections 2, 3.2 or 6.3. would cause irreparable harm, the extent of which would ke
difficult to ascertain, Accordingly, they agree that, in addition to any other legal
remedies to which a non-breaching party might be entitled, such party shall be entitled to
obtain immediate injunctive relief in the event of a breach of the provisions of such
Sections.

- 8.2 ° Notices. All notices and other communications shall be in writing
and shall be deemed given when delivered personally, upon a receipt of a transmittal

if to HFA:

The Harry Fox Agency

711 Third Avenue

New York, New York 10017
Attcntion: President
Telephone: (212) 922-3260
Facsimile: (212) 953-2471

" witha copy to:

Paul, Weiss, Rifkind, Wharton & Garrison
1285 Avenuc of the Americas

New York, New York 10019-6064
Attention: Carcy R, Ramos, Esqg.
Telephone: (212) 373-3240 .

Facsimile: (212) 373.23%0

ifto Licepsce:

REDACTED

with a copy to:

the 32
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REDACTED

8.3 Amendment. This Agreement may not be amended except by
wrilten instrument cxecuted by HFA and Licensee.

3.4 Binding Agreement;: Assisnment. No assignment of this
Agreement shall be made by cither party without the prior written consent of either party,
cxcept that HFA may assign its rights and obligations under this Agrecment to an -
Affiliate or by operation of law and either party may assign its rights under this
Agreement, without the ptior written consent of the other, to any successor in interest duc
1o a merger or acquisition, or to any party who acquires all or substantially all of the
assets of such patty, provided such successor assumes jn writing the obligations of this
Agreement, provided funther, that this Agreement may only be assignied in connection
with an assignment of the Internet Music Licensing Agreemeitt-The terms of this A
Agreement shall be binding upon and imure to thie benefit 6f any Sitcessor or permitted
assignee. o T

: 8.5  Headings. The headings of séctions and paragraphs in this
Agreement are included for convenience of refercnce only 2nd shall not control the
meaning or interpretation of any of the provisions of this Agreement.

_ 8.6  Survival of Certain Provisions. Notwithstanding the termination
or expiration of this Agrcement, the provisions ofScctions 1,2.2,3,42, 5.2, 5.3, 54, 5.5,
6, 7 and 8 shall survive and contifiué and’shall bind the parties and their legal
representatives, successors and Permitted assigns. -+

- "o .87 Waiver, The failure of cither party at any time to requirc

* “performance by theé other party of any provision of this Agreement shall inxo way affect
the right to requiré suth peiformance at any tine thercafier, nor shall the waiver by either
party of a breach of any provision of this Agréement be taken or held to be a waiver of
any succeeding breach of such provision or as a waiver of the provision itsclf,

. 8.8  Severability. Ifany provision of this Agreement or the application
of this Agrecment to any person or circumstance shall be to any extent held invalid or
unenforceable, the remainder of the Agreement, or the application of such provision {o
Ppersons or circumstances as to which it is not keld to'be invalid or unenforceable, shall
not be affected thereby, and each provision shall be valid and be enforced to the fullest
extent permitled by law. '

8.9 Force Majeure. Performance by cither party under this
Agreement (other than payments of any amounts duc HFA under this Agreement) shall
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be subject to and shall be excused to the extent that it shal] be rendered impossible by
rcason of fire, flood, accident, storm, war, riat, government interference, rationing,
allocation, embargo, export and import control, currency control, strike, walkout, subject

 to their being beyond the reasonable control of or mitigation by cach party.

8.10 Entire Agrecment. All references in this Agreement to Sections
shall be deemed references to such parts of this Agreemecnt, unless the context shall
otherwist require. This Agreement contains the entire understanding of the parties and
supersedes all previous verbal and written agreements on the subject of this Agreement. .

8.11 Relationship of Partics. This Agreement does not create, and
shall not be deemed to constitute, a partnership or joint venturc between the parties and
neither party nor any of its directors, officers, employees or agents shall, by virtue of the
performance of their obligations under this Agreement, be decmed to be an employec of
the other. ‘

8.12°  No Third-Party Beneficiaries. Nothing in this Agreement js
intended to create any benefit, right or cause of action in or on behalf of any person Or

catity other than HFA or Licensee, .

. 8.13  Controlling Law. This Agreement shall be governed by, and
constriied in accordance with, the laws of the State of New as applied to contracts
performed entirely within the State of New York.

8.14  Assistapnce of Counsel. Each party Lias teen represented by
counsel, who has reviewed this agreement and discussed the terms herein with-his or her
respective clients prior to execution.

8.15 Counterparts. The agreement mzy be cxecuted in counterparts,
cach of which when so executed and delivered shall be an original, but both of such
counterparts shall together constitute one and the same instrumment.

" 8.16 Publicity. Except as may be required by applicable law, neither
party shall issue & publicity relcase or aunounccment or otherwise make any public
disclosure concerning this Agreement or the transoctions contemplated by this
Agreement, without prior approval of the other party, such approval not to be
unreasonably withheld, and which shall not unreasonably delay the issuing of any such
publicity relcase. If any announcement is required by law to be made by any such party,
prior to making such announcement such party will deliver a draft of such announcement
to the other party and shall give the other party an opportunity to comment,



IN WITNESS WHEREOF, the Parties
the Effective Date.

Q7
éLyL.cmugn v

President and CEO, HFA

JRTEN] YL PR P ey

have executed this Agreement as of

REDACTED
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* Agreement-Concerning the Licensing of
in Titernet Music Subscription Services

This agreement (the “Agreement™), dated as of November 9, 2001 (“Effective Date™), is
made by and-between Redacted . a California corporation (“Licensee’) and The Harry
Fox Agency, Inc. (“HFA™), (the “Partics™).

WHEREAS, Licensce desires to offer to consumers certain digital music services that
provide On-Demand Streams and Limited Downloads (as defined below);

‘ WHEREAS, music publishers desire to make their copyrighted musical works available
to consurmers. by licensing such services; .

WHEREAS, there has becn litigation conceming the use of musical works in digital
music scrvices; the U.S. Copyright Office has issued a Notice of Inquiry whether to conduct a
nulemaking concemning the legal status of On-Demand Streams and Limited Downloads; the U S,
Copyright Office has issued a report pursuant to Section 104 of the Digital Millennium
Copyright Act addressing certain issues relating to streaming; and Licensee may prefer to make
business decisions conceming the launch of Covered Scrvices (as defined below) with greater
assurance corncerning the legal status of such services;

WHEREAS, the Parties desire to avoid the uncertainty and expense of litigation
conceming the use of copyrighted musical works by Covered Services, and to provide assurance
to Licensee and others seeking to offer such services to consumers;

WHEREAS, Section 115(c)(3) of the U.S. Copyright Act authorizes voluntary
negotiations for determining royalty rates and terms under the mechanical compulsory licensc;
and '

WHEREAS, in settlement of unresolved legal issues and to facilitate the expeditious
launch of digital music services, the Parties have reached this Agrccment with respect to terms
pursuant to which Licensee may obtain licenses to make Op-Demand Streams and Limited
Downloads of musical works in Covered Services;

NOW, THEREFORE, pursuant to 17 U.5.C. § 115(c)(3), and in consideration of the
mutual promises contained in this Agreement and for other good and valuable consideration, the
adequacy and sufficiency of which are hereby acknowledged, the Parties hereby agree as
follows:

1. Covered Services. When Licensce secks to ust a copyrighted musical work for which an
HFA publishcr-principal has the right to grant the rights that are the subject matter of this
Agreement in connection with the operation of its Covered Services, it may obtain thraugh HFA
on behalf of such HFA publisher-principal a mechanical license (“License”) to make On-
Dcmand Streams and Limited Downloads of the work through Covered Services, through to the
end user, including by making server and related reproductions of the-work used in the operation
of Covered Services.
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L1. “Covered Service™ means a service that offers (but the offerings of which are
not necessarily limited to) On-Demand Streams and/or Limited Downloads of sound recordings
of musical works from servers located within the United States (including the territories and
possessions thereof), whether available from Licenses’s web site (www listen.com) or from a
third-party web site authorized by Licensee ta distribute the service, where the basic charge to
users for the service is a recurring subscription fee (in contrast to the basic charge being a per-
download, per-play or per-song fee), including any use of such a service on a limited basis
without charge to users in order to promote the subscription service.

1.2. “On-Demand Stream™ means an on-demand, real-time digital transmission of
a sound recording of a single musical work to allow a'user to listen to a particlar sound
tecording chosen by the user at a time chosen by the user, using streaming technology, which -
may include but is not limited to Real Audio or Windows Media Anudio, that is configured by the
provider of the Covered Scrvice in a manuer-designed so that such transmission will not result in
a substantially complete reproduction of a sound recording being made on a local storage device
{e.g., the hatd drive of the user’s computer or a portable device) so that such reproduction is
available for listening other than at substantially the time of the transmission.

1.3. “Limited Download” means a.digital transmission of a time-limited or other
use-limited download of a sound recording of a single musical work to a local storage device
(e.g., the hard drive of the user’s computer or a portable device), using technology designed to
cause the downloaded file to be available for listening only either (1) during a limited tite (eg.
a time certain ar & time tied to ongoing subscription payments) not to extend more than thirty
(30) days beyond the expiration of the user’s subscription, or (2) for a limited number of tites
not to excecd twelve (12) times after the expiration of the user’s subscription.

1.4. Any HFA publisher-pringipal that.grants a License and/or accepts a portion
of an Advance Paymeént hereunder is referred to herein as 2 “Participating HFA Publisher.” The
term “Participating HFA Publisher” is limited to such entities and their majority-owned
subsidiaries. '

2.1. A License with respect to a musicil work includes all reproduction,
distribution and DPD rights necessary for Covered Services to make On-Demand Streams and
Limited Downloads of that work, from the making of server reproductions to the transmission
and local storage of the On-Demand Streams or Limited Downloads, A Licensc.daes not extend
to other transmissions made by a Cavered Service or to activities not encompassed by a
mechanical license, including, without limitation, print or display rights, merchandising rights,
adaptation (derivative work) rights cxcept as provided in Section 1 15(a)(2) of the Copyright Act,
rights to synchronize musical works with visual images resulting in audiovisual works, or
karaoke rights, all of which rights are specifically reserved. The Parties agree that server
reproductions made under a License (o transmit On-Démand Streams or Limited Downloads may
be used to make transmissions other than On-Demand Streams and Limited Downloads;
provided that the foregoing is without prejudice to any applicable requirement, if any, that
Liccnsee also obtain a license for such other transmissions made using such server
reproductions. It is understood that this Agreement does nat address or extend to any

-2. )
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performance rights that may be implicated by the making of On-Demand Streams or Limited
Downloads through Covered Services. : ’

2.2. A License includes the right to make, and there shall be'no separate payment
or accounting for, On-Demand Streams of Promotional Excerpts (as defined below) of sound
recordings of musical works licensed hereunder used for promotional purposes, provided that the
relevant copyright owner or copyright owners of such sound recordings has duly authorized the
relevant copyright owner or copyright owners of such musical work (or an organization.of
copyright owners designated by such copyright owners as their common agent) have obtained
authorization to make On-Demand Streams of Promotional Excerpts of that sound recording for
the purpose of promoting that musical work without payment of any royalty. “Promotional
Excerpt” is defined as a stream consisting of no more than thirty (30) seconds of playing time of
the sound recording of a musical work, or in the case of sound recordings with a playing time of
more than five minutes, a stream that is of no more than the lesser of ten percent (10%) or sixty
(60) seconds of playing time of the sound recording of the musical work. -

3. Idﬂcmnu::mss

3.1. Comumencing on the Effective Date, Licensec may submit License requests
in electronic form, either individually or batclicd, and either for On-Deémand Streams and/or
Limited Downloads alone or in combination with other configurations, substantially in
accordance with Exhibit A, Promptly after the Effective Date, the Partics shall arrange
discussions between appropriate personnel of HFA and Licensee concerning electronic licensing

- procedures, with the goal of refining and testing HFA's electronic licensing procedures so that
they can be uscd readily for the issuance of mechanical licenses expeditiously and with the goal
of enhancing such procedures so that they later can be used readily by Licensee to request and
obtain mechanical licenses for all configurations for which it desires licenses in a single request.
In addition, Licensec may submit License requests by other means generally acccpted by HFA,
including but not limited to HFA’s new web-based licensing system (when it becomnes available),
and HFA’s standard paper form (but only using paper forms for complex License requests (e.g.,
requests involving medleys or samples), in limited numbers during times when electronic
licensing capabilities are unavailable, or at other times in numbers that are generally consistent
with Licensee's past use, if any, of paper forms and in any casc in numbers that do not exceed
what HFA can reasonably be expected to process under the circumstances). HFA may modify its
license request and license forms from time ta time, provided that it gives reasonable notice
thercof ta Licensee and such modifications do not unreasonably affect the ability of Licensee to
submit license requests and obtain licenses, License forms may be issued electronically or in
paper form, but when Licensee submits a License request in electronic form in accordance with
this Section 3.1, HFA shall, promptly after processing the License request, refurn to Licensee an
clectronic file substantially in accordance with Exhibit A, with (1) the addition of that
information indicated in Exhibit A as being “output™ fields, (2) the addition of information, other
than individual publisher share information, to complete any blank optional fields in the request,
to the extent that such information is available in HEA’s databases and is matched to the request
in the License issuance process, (3) the substitution of information conceming HF A publisher-
principal names where such information in HFA"s databases is different from that in the request,
and (4) the aggregated share of Participating HFA Publishers. If Licensee submits a License
request in accordance with this Section 3.1 but the request contains insufficient information for
HFA to find a match for the relevant work in its databases, HFA will work with Licensee to

-3
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provide the information necessary to enable p License to-be issued, and if Licensee .resubmits
such request with the necessary information and the License can be issued, the provisions of
Section 3.4 shall apply from the date of the original request. The Parties acknowledge the
importance to HFA and music publishers of having Licensc requests submitted promptly, and the
importance to Licensee of having License forms issued promptly. The Parties shall cooperatc in

goad faith to preamote each of those goals.

3.2. The authority of HFA to license any individual musical work on behalf of its
publisher-principals is subject to the epproval of the relevant publisher-principal. HFA shall not
require its publisher principals to opt in to this Agreement cither before or after commencing to
issue Licenses; HFA established an opt out petlod before commencing to issue Licenses, which
period ends November 16, 2001, If an HFA publisher-principal at any time requests that HFA
not issue Licenscs on its behalf (either with respect to particular musical works or in general),
HFA will honor that request; provided, however, that any such request shall not affect the
validity or subsistence of a License issued prior to such request. Through December 31, 2002,
HFA shall notify Licensee quarterly of HFA publisher principals that have notified HFA that
they do not wish to make Licenses of their works available under this Agreement.

. 3.3. HFA shall issuc mechanical licenses for DPD configurations (including but
not limited to Licenses under this Agreement) with respect to a musical work in its entircty if one
or more of its publisher-principals owns or controls a partial interest in such musical work, even
if other co-owners of such musical work are not HFA publisher-principals, except that, pursuant
to Section 3.2, if all the HFA publisher-principals that own or control a partial'interest in such
work request that HFA not issue mechanical licenscs on their behalf, HFA will not issue such
licenses. In the case of a mechanical license issued as descibed in this Scction 3.3, Licensce
shall pay directly to cach co-owner that is riot an HFA publisher-principal (or such co-owner's
authorized payee) such co-owner’s share of the applicable royalty payments under Scction 6.1.

34. License forms issued by HFA pursuant to this Agreement sball be retroactive
to the date of the License request made by Licensee on or after the Effective Date in accordance
with Section 3.1. To the extent that Licensee makes On-Demand Streams and Limited

.Downloads of musical works pending the processing by HFA of license forms in response to
proper License requests submitted an or after the Effective Date in accordance with Section 3.1,

HFA shall niot dircctly or indirectly file, encourage, aid, support, finance, contribute to, promote,
or participate in any claim, suit, action or proceeding asserting that such activities are infringing.

3.5. Subject to Section 3.3, HFA shall alsq accept License requests to make On-
Dermand Streams and Limited Downloads through Covered Services of musical works as to
which no HFA publisher-principal has any ownership interest or control, in whols or in part, and
for which a License is not otherwise available under this Agreement. In such a case, HFA shall
use commercially reasonable efforts to secure the requested Licenscs from the relevant non-HFA
publisher-principals on the same terms as apply to HFA publisher-principals under this
Apreement. (Non-HFA publisher-principals who grant Licenses through this arrangement shal}
be referred to as “Participating Independent Publishers™.) In addition to any commission charged
to the Participating Independent Publisher, HFA may charge Licensee a onc-time administrative
fccof:  Redacted for cach publisher that agrees to become a Participating
Independent Publisher (it being understood that no such administrative fec shall be payable for
any subsequent Licenses issued on behalf of that Participating Independent Publisher to
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Licensee), unless the Participating Independent Publisher also authorizes HFA to grant
mechanical licenses other than Licenges undet this Agreement, in which case no such fee shall
apply. The Advance Payment described in Article 4 may be applied to such administrative fee
when payable by Licensee, and HFA shal] provide to Licensee or an independent accounting
firm designated by Licensce sufficient information conceming liability for such administrative
fee to allow reconciliation of the Advance Payments as described in Section 4.4, When HFA
arranges Licenses from Participating Independent Publishcrs pursuant to this Section 3.5, HFA
shall collect and distribute mechanical royalties to such Participating Independent Publisher (or
other authorized payees) unless Licensee requests to make such payments directly.

3.6. HFA and Licensee shall enter into a Data Access and Use Agreement, in the

form atrached hercto as Exhibit B. ’ )
3.7. Nothing in this Agrecment, including but not limited to the availability of

Licenses or the procedures for obtaining the same, shall preciude Licensee from at any time
serving or filing a notice of intention to obtain a compulsory license in accordance with
applicable law or, other than in Article 8, imply that any notice of intention so served or filed is
valid or invalid. Nothing in this Agreement shall preclude Licensee from secking, or HFA or

 any ofits publisher-principals from granting, direct licenses to Licensee, including without
limitation for use of musical works on the Covered Services, on whatever terms might be agreed
upon between the relevant parties.

4. Advance Payvment,
4.1. Licensce shall pay to HFA a non-refundable advance myalty'paym.ent equal
to Redacted -multiplied by the Percent Market Share of the

Participating HFA Publishers (the “Advance Payment”). “Percent Market Shere” shall be
caleulated by dividing (a) the total royalties distibuted to all Participating HFA Publishers
during the calendar years 1999 and 2000 by (b) the totel royalties distributed by HFA to all HFA
publisher-principals during the calendar years 1999 and 2000, Licensee shall pay the Advance
Payment as follows: Within ten (10) days after the Effoctive Date, Licensee shall pay to HFA
Redacted . Within ten (10) days after the expiration of

the opt-out period referenced in Section 3.2, HFA shall notify Licensec of the percentage of the
U.S. publishing market-share that is represented by Participating HFA Publishers, according to
its best available information. Within ten (10) days of receiving such notice from HFA, Licensee
shall pay to HFA one-hundred percent (100%) of sny remaining balance of the Advanced
Payment owed to HFA. If, by the second anniversary of the Effective Date, there'has then been
no final non-appealable determination of royalty rates for On-Demand Streams and Limited
Downloads through negotiation and/or a CARP ptoceeding, as the case may be, then, subject to
Section 4.2, until such a determination, Licensee shall each month pay to HFA a total -
supplementary Advance Payment of Redacted 3

multiplied by the Percent Market Shares of the Participating HFA Publishers.
(calculated as described above),

4.2. Effective at the sccond anniversary of the Effective Date or any time
thereafter, Licensee may terminate this Agreement upon thirty (30) days advance written notice
to HFA. In the event Licensee does so, all Licenses previously issued under this Agrecment
shall terminatc at the same time as this Agreement, without prejudice to the right of Licensee
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thereafter to obtain new licenses under 17 U.S.C. § 115. Inthe case of termination by Licensee
(a) payments shall be-due in accordance with Scction 6.1 for activities under this'Agreement
prior to the termination of the relevant Licenses, (b) Advance Payments may be applicd against
such payments in accordance with Section 4.4, and (¢) to the extent remaining, Advance
Payments also may be applied to royaltics duc under new licenses for On-Demand Stresums and
Limited Downloads made through Covercd Services, which licenses are issued by HFA at least
one year after the rclevant date of tenmination of Licénsee’s Licenses. In addition to the
foregoing, if therc is a decision of the .S, Copyright Office or a court, or any new legislation,
inconsistent with Section 8.1, with the result that mcchanical royalties are not required to be paid
for some or all On-Demand Streams and/or Limited Downloads made through Covered Services,
then the amount of Licensee's monthly supplementary Advance Paymerts under Section 4.1
shall be reduced to take into account such decision or legislation, based on actual usage under
this Agreement to date, with the exact amount of such reduction to be agreed upon by the Parties
promptly after such decision or legislation; provided that if any such decision is appealed and
finally reversed on appea, the amount of Licensee's monthly supplementary Advance Payments
under Section 4.1 shall be restored, and Licensee shall promptly pay to HFA the total amount by
which the supplementary Advance Payment was reduced in the interim.

4.3. HFA shall deposit Advance Payments into an interest-bearing bank account
(with such interest being treated as part of the Advance Payment). HFA shall be free to -
distribute the initial and supplementary Advance Payments to HFA' publisher-principals in
accordance with a reasonable and nondiscriminatory methodology based on market share, actual
usage or a per musical work payment (which methodology HFA shall provide to Licensce), as
well as to any Participating Independent Publishers pursuant to Scction 3.5. Except insofar as it
is recouped pursuant to Sections 4.4 and/or 4.5, the Advance Payment shall be nonrefundable.,

4.4. Upon the final non-appealable determination of royalty rates for On-Demand
Streams and Limited Downloads through negotiation and/or a CARP proceeding, as the case
may be, the total amount of Advance Payments (including interest) shall be applied against
undisputed amounts owed to HFA on behalf of its publisher-principals and Participating
Independent Publishers by Licensee under this Agreement. Such Advance Payments shall be
applied to the account of Licensce, Ifthe Advance Payments are not fully recouped at such time,
any remainder of the Advance Payments thereafter shall be applied against all undisputed
amounts owed to HFA on behalf of its publisher-principals and Participating Independent
Publishera by Licensee under mechanical licenses issucd by HFA for On-Demand: Streams and
Limited Downloads made through Covered Services (including but not limited to Licenses under
this Agreement), until such amount is fully recouped, .

4.5. Atthe request of HFA, with Licensee's written consent, which consent shajl
not be withheld unreasonably, Advance Payments may be applicd to other undisputed amounts
(e.g., other mechanical royalties) owed by Licensee to HFA on behalf of its publisher-principals.

5. Royalty. The royalty rate payable under a Licensce shall be determined through negotiation
and/or a CARP procecding. The applicable rate will be structured as deterrnined through
negotiation or by the CARP, and may comprise separate royalty rate components for distinct
uses of the musical work authorized by the License, The Partics shall meet to negotiate Toyalty
rates in good faith. HFA reserves its right to seek interest as a part of such royalty rate
determination. Licensee reserves its right to seek to have such royalty rate determination reflect
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any payments under foreign copyrights in the case where On-Demand Streams or Lirnited
Downloads are transmitted to users outside of the United States. Whether royalty rates are
detemined by negotiation or a CARP, and regardless of how royalty rate categories may be
denominated, the Parties shall seek a determination of royalty rates such that it is clear which
royalty rates are applicable to each of On-Demand Streams and Limited Downloads.

6. Accounting and Pavment.

6.1, Beginning with the issuancc of a License, Licensee will be reqpired to
account to HFA on a quarterly basis for activity under such License, 45 days sfter the close of
cach quarter, providing information comparable to that presently provided by major record labels
for physical products, and specifically including the number of On-Demand Streams and Limited
Downloads of éach work made during such quarter. Without limltation, quarterly reports shall
include a breakdown of On-Demand Streams and Limited Downloads made by Covered Services
under Licenses in the applicable quarter, by musical work and delivery method code (indicating
On Demand-Streams and/or Limited Downloads), and including ISRC number if available,
catalog number if available and HFA license number if available (in the same manner indicated
hy Licensee in its Liccnse request), and shall identify the specific Covered Services in which
such On-Demand Streams and Limited Downloads were made. Licensee shall preserve all usage
and financial data that reasonably should be expected to be relevant, upon the determination of
royalty rates, to the calculation of royalties hereunder and use commercially reasonable efforts ta
do so for each Covered Service it operates hereunder. Subject to Article 4 and Section 3.3, upon
the final non-appealable determination of royalty rates for On-Demand Streams and Limited
Downloads through negotiation and/or a CARP proceeding, Licensce shall make the applicable
payment for all previous quarters then completed, from the launch of the applicable Covered
Services to date, within 45 days, to be accompanied by a cumulative statement setting forth and
aggregating the information provided in the previous quarterly reports supplied under this
Agreement. Thereafter, on a quarterly basis, 45 days after the close of each guarter, Licensee
shall account to HFA for activities and/or revenues realized on such activities during such
quarter as determined through negotiation and/or by regulation, providing such information as is
required by rcgulation, a CARP, and/or a negotiated rate agreement, and, subject to Article 4 and
Section 3.3, pay royalties at the applicable rate. Notwithstanding the foregoing, HFA reserves its
right to seek more frequent access, including without limitation real-time access, to usage
information.

6.2.  Atthe request of HFA, Licensee shall accompany its quarterly rcports
with any available data in addition to that described in Section 6.1 conceming the numbers of
On-Demand Streams and Limited Downloads made through Covered Services operated by
Licensee (but not any personally identifying information), which data is regularly gathered or
compiled by Licensee or provided to Licensee by its licensees with the legal right to disclose
such data to HFA heteunder; provided that Licenses may provide any such data to HFA 'in
whatever form it is available to Licensee in the ordinary course of its business and subject to any
applicable confidentiality and other contractual use restrictions; and provided further that, before
making any such request, HFA shall review with Licensce the types of such data Licensee has
and can disclose to HFA, and the form in which such data is availablc, and HFA shall not
request, and Licensce shall not be required to provide, data that (given the volume and form of
such data, the degree to which such data is reflected in quarterly reports, the data processing
capabilities of HFA and Licensee, HFA’s intentions to usc such information, and other relevant
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factors) would not be commercially-reasonable to provide. In addition, to the extent such
informationris available to Licensee and can be disclosed to HFA hereunder, at the request of
HFA, Licensce shall accompany its quarterly reports with the total number of subscribets to and
total number of subscriber months for each Covered Service operated by Licensee during the
reporting period; provided that eny such information relating to a Covered Service operated by
Licensee shall be subject to an appropriate confidentiality restriction, and any such information
provided to Licensee by a third party shall be subject to any applicable confidentiality and other
contractual vse restrictions. -

7. Term. The term of this Agreement shall commence on the Effective Date and, subject to
Sections 4.2 and 8.5, continue unti] the final non-appealable determination of royalty rates for
cach of On-Demand Streams and Limitcd Downloads through negotiation and/or 8 CARP
proceeding. New Licenses shall continue to be issued pursuant to this Agreement for the
duration of such term. Thereafter, Licensee may request, and HFA shall issue, mechanical
licenses covering On-Demand Streams and Limited Downloads at the applicable royalty rates in
accordance with its customary practices for the issnance of licenses where there is an applicable
statutory rate, which the Parties currently understand to include the means of application
described in Section 3.1. Notwithstanding the foregoing, Licenses once iésued under this
arrangement shall remain in cffect unless terminated for default in respect to payment (once
royalty rates are determined) or accounting (either before or after royalty rates are determined)
pursuant to 17 U,S.C. § 115(c)(6) (or other applicable provision of law, if any), it being’
understood that 2 Licensc may not be terminated for such a defanlt where the default is remedied
as provided in 17 U.S.C. § 115(c)(6). In addition, the provisions of Sections 4.2, 4.4 and 4.5, and
of Articles 6 and 7, shall survive the cxpiration or termination of this Agreement or any License
under this Agreement. ' :

8. Legal Framework for Agreement.

8.1. Subject to the other provisions of this Article 8, in order to avoid litigation
and to provide ossurance to Licenses in connection with the launch of its digital music services
and enable HFA'’s issuance of license forms for Covered Services hereunder:

(a) The Partics agree that under current law the process of making On-
Demand Streams through Covered Services (from the making of server reproductions to
the transmission and local storage of'the stream), viewed in its entirety, ihvolves the
making and distribution of a DPD, and fiirther agree that such process in its entirety (i.c.,
inclusive of any server reproductions and any temporary or cached reproductions through
to the transmission recipient of the On-Demand Stream) is subject to the compulsory
licensing provisions of Section 115 of the Copyright Act. The Parties further agree that
under current law the process of making streams that would qualify for a statutory license
under Section 114(d)(2) of the Copyright Act does not involve the making or distribution
of 2 DPD, and thus does not require a mechanical license. The forepoing does not
express or imply any agreement that, and shall not be used to support any argument that,
the process of making On-Demand Streams other than through Covered Services, or the
process of making streamns that would not qualify for a statutory license under Section
114(d)(2) of the Copyright Act (including, without limitation, because such streams are
part of an “interactive service™ (as that term is defined in Section 114(j)(7)) or.exceed the
“sound recording performance complement” (es that term is defined in Section
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114(j)(13)) does or does not involve the making and distribution of a Di’D, and the
Parties expressly reserve all their rights with respect to that issue.

(b) The Parties agree that under current law the process of making
Limited Downloads through Covered Services (from the niaking of server reproductions
to the transmission and local storage of the Limited Download), viewed in its entirety,
involves the making and distribution of a DPD, and further agree that such process in its
entircty (i.e., inclusive of any server reproductions and any temporary or cached
- reproductions through to the transmission reci pient of the Limited Download) is subject
to the compulsory licensing provisions of Section 115 of the Copyright Act.

(¢) The Parties agree that under current law a compulsory license to make
On-Demand Streams and Limited Downloads through Cavered Services (from the
making of server reproductions to the transmission and local storage of the On-Demand
Streams and Limited Downloads) is available under Section 115 of the Copyright Act.

8.2.  Subject to Sections 8.3 and 8.5, for the term of this Agreement, no Party
and no Participating HFA Publisher shall take a position confrary to or inconsistent with the
agreements in Section 8.1 as to current law, or lend support or resources, financial or otherwise,
to any other petson or entity taking a contrary or inconsistent position, before the Copyright
Office, a CARP, a court or any other government office or tribunal. Thereafter, no Party and no
Participating HFA Publisher shall commence or lend support to any action in court to challenge
the validity of the rates determined pursuant to Article 5 on the ground that On-Demand Strearns
and Limited Downloads do not involve the making or distribution of DPDs. It 1s understood
that, for purposes of this Section 8.2, Licensee or Participating HFA Publishers shall not be
deemed to lend financial support or resources to affiliated entities merely through intra-enterprise
financial arrangements in the ordinary course of business or merely by paying membership dues
or fees that a trade association ordinarily requires of its members or by merely sitting on the
board of directors of a trade association.

83. Notwithstanding Sections 8.1 and 8.2, the Parties and Participating HFA
Publishers may at any time (1) raise and litigate (including, without limitation, before 2. CARP)
the economic value of, and the appropriate royalty rates to be applied to, On-Demand Streams
and Limited Downloads; (2) take or support any position they choose with respect ta sound
recordings (as distinguished from any musical works embodied therein) and the rights therein,
including, without limitation, rights under Sections 106 and 114 of the Copyright Act, and (3)
make or lend support to any arguments they choose to prosecute, or defend or counterclaim
against, an infringement claim relating to activitics before the Effective Date, Notwithstanding
-Sections 8.1 and 8.2, Licensee may at any tire make or lend support to any arguiments they
choosc to defend or counterclaim against an infringement claim relating to activities on or after
the Effective Date, in the event that a License with respect to the relevant works is not available
hercunder (it being understood that, subject to Section 8.4, HFA and Participating HFA
Publishers may participate in the litigation of any such claim, so long as their doing so is
consistent with Sections 8.1 and 8.2). The Parties agree that they will act in good faith not to
induce, promote or encourage the litigation of an infringement claim rclating to activities as
described in the immediately preceding sentence.
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84, To the extent that an action being litigated by Liccnsee involves the
question of the validity of a notice of intention to obtain a compulsory license as described in
Section 8.1(c) for a musical wotk for which a License is nat available uader this Agreement,
HFA shall not participate in or lend support to such action. The Parties agree that they will act in
good faith not to induce, promots or encourage litigation concerning the validity of a notice of
intention to obtain a compulsory license as deseribed in Seetion 8.1(c). For purposes of this

Article 8, HFA shall include its parent National Music Publishers® Association, Inc.

8.5. To the extent that a final, non-eppealable decision of the Copyright Office or
a court, or any new legislation, is inconsistent with Section 8.1, this Agreement shall be
inapplicable to the extent of the inconsistency as of the date thereof, but subject to Article 4,
Licensee shall not be entitled to a refund of any monies paid prior to such date.

8.6. Nothing in this Article 8 shall be used by, or be enforceable by, a third party
not a Party to this Agreement, in any manner of in any context, including without limitation in
any legal proceeding. This Agreement does not give rise to any third party beneficiary rights in
any party other than Participating HFA Publishers. The agreements sct forth in this Article 8 and
the course of dealing hereunder shall be inadmissible, and shall not be used to support any
argument of law, in any litigation or arbitration relating to (1) activitics before the Effectjve Datc
or (2) activities other than making and distributing On Demand Streams and Limited Downloads
through Covered Scrvices, except making streams that would qualify for a statutory license
under Section 114(d)(2) of the Copyright Act, ) '

9. Security.

9.1. The Covered Services shall prevent by means of sofiwére functional
limitations: (i) the re-transmission of a sound recordin g embodying a licensed work from a user's
personal computer; and (ii) the creation by any means of an individual sound recording file or
collection of sound recording files embodying the licensed works that are playable without an
active simultancous connection with the Listen,com website. For clarification, the term “re-
transmission" docs not include the rendering by a user's personal computer of the sound
recording embodying licensed works into audio for the purpose of such user’s immediate
perception,

9.2. Licensee shall incorporate, as part of the distribution of sound recordings
embodying licensed works to users pursuant to this Agreement, & security technology, including,
but not limited to, usc of a digital rights managément technology, for exi sting and prospective
uscrs that only permits transmission to an end uer in a secure manner (c.g., so as to prevent
illicit copying). In the event of a breach of such sccurity technology, licensee shall use its
reasonable best efforts to devise a solution to such security breach in order to continue the
operation of the Covered Services and shall keep HFA reesonably informed as to the status
thereof. Any tracking security technology employed by Licensee shall be compatible with
similar tracking technology to the extent employed by HFA and shall be capable of
communicating with such HFA tracking technology.

) 9.3. Licensee shall not edit, alter .or defeat any copyright protection technology or
mechanism embedded in or associated with the sound recordings embodying the licensed works,
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9.4, To the extent the Covered-Services use third-party technology in order to
operate, Licensee shell use its reasonable best efforts to maintain and'upgrade such technology
by diligently monitoring any third-party announcement made available to Licensee of bug-fixes,
security holes and functionality improvements, obtaining such upgrades, and installing and
distributing such upgrades as necessary to maintain the integrity of the Covered Services.

9.5. Licensee shall use its reasonable best efforts to prevent the creation of any
unauthorized copies of any licensed works in any facilitics in its control in any form (including
but not limited to, copies created by employees or contractors outside the immediate scope of
their employment), and shall use its commercially reasonable cfforts to prevent the creation of
such unauthorized copics by any users. If Licerisce learns of any circumvention described in
Scction 9.2 abave or of any unauthorized manufacture, advertising, distribution, lease or sale of
the licensed works (any of the foregoing an “Unauthorized Use"), Licensee shall prompily
provide HFA with written notification of such Unauthorized Use and take all reasonable steps,
and reasonably cooperate with HFA, to prevent such Unauthorized Use, Without limiting any
other rights and remedies of HFA and its Licensors, if HFA learns, and provides Licensee with
reasonably credible evidence, that there are widespread, significant and substantial Unautharized
Uses, upon forty-five (45) days’ notice by HFA, Licensee must, unless it eliminates such
Unauthorized Uses to the satisfaction of HFA within the forty-five (45) day period, suspend all
On-Demand Streams or Limited Downloads of the licensed works undey this Agreement pending
Licensee’s elimination of such Unauthorized Uses to the satisfaction of HFA. Licensee will, on
a quarterly basis, inform HFA of all known breaches or attempted breaches of its security
measures and Licensee's response to each of those breaches or attempted breaches.

10. Electronic Reporting. The Parties agree to work together in good faith to implement means
whereby accounting information relating to Licenses will be provided to HFA in electronic,
machine-readable form.

L1. Publicity. Licensee and HFA will issue a joint press release announcing this arrangement,
In HFA’s communications to its members concerning this Agreement, it shall recommend that
HFA members and HFA publisher-principals avail themselves of this Agreement.

12. Miscellancous.

12.1. Assignment. This Agreement shall ha binding upon and inure to the benefit
of all of the parties and their respective permitted successors and permitted assigns. Any
assignment or transfer by Licensee of any of its rights or licenses under this Agreement shall
require thc prior written consent of HFA, provided however, that notwithstanding the foregoing,
Licensee may assign its rights and licenses under this Agreement, without the prior written
consent of HFA, to any successdr in interest due to a merger or acquisition, or to any party who
acquires all or substantially all of the assets of Licenses, provided such successor assumes in
writing the obligations of Licensee under this Agreement.

12.2. Govemning Law. This Agreement shall be governed by, and construed in

accordance with, the laws of the State of New York (without giving effect to conflicts of Jaw
principles thereof). :
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12.3. Amendment. This Agreement may be modified or amended only bya
writing signed by cach of the Parties. ’

12.4. Entire Agreemens. This Agreement expresscs the entire understanding of
the Parties and supersedes all prior and contémporaneous agreements and undertakings of the
Parties with respect to the subject matter hereof.

12.5. Counterparts; This Agreement may be executed in counterparts, including
by means of facsimile, each of which shall be deemad to be an original, but which taken together
shall constitute onc agrecment. . )

12.6. Headings. The titles used in this Agreement are used for convenience only
and are not to be considered in construing or interpreting this Agresment.”
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HFA/Licensee Electronic License Request

Al fhe
13D

n. & Qutput File Layout: Field Explanations

gned bym |

M12345

Account number assi
Number HFA to Licensee
Transaction M Date electronic license request Format: YYYYMMOD
Date Submitted to HFA Example: 3/4/2001

Data Entered: - 20010304
Manufacturer | M | Uniqus identifying number 12345678
Request (numerical only) assigned by
Number Licensee for sach work for which
: a license is requested
Labe! Name M | The name of the record label that Epic
' produced the applicable

recording
ISRC Code M International Standard Recording | USSM19804780

Code. ISRC code =ssigned o .

the recording by the record Iabel.
Playlng Time’ M The number of minutes in the Duratlon = 5 minutes and 52
—Minutes duratlon of tha applicable seconds

recording ‘Data entarad: 005
Playing Time M The number of saconds over the Duration = S minutes and 52
- Seconds last full minute in the duratlon of seconds

the applicable recording Data entered: 52
Artist M The name of the artist performing | John Lennon, Paul

the applicable recording McCartney -
Sang Title ‘M Title of work for which a License Yesterday

is requested :
A/K/IA Song o Other names by which the work | Over the Rainbow;
Title Is known Somewhere Over the

Rainbow

-14.
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Example: T1-034.524 6801

1 |ISWC Code | (0] International Standard Musical
1 Work Code. Code assignedto | Data Entered: T0345246801
works by the nétwork of - ) C
ISO/ISWC Local or Reglonal
agencles
1 | HFA Song (o] Identifier assigned by HFA to Example: P12345
2 | Code identify a wark uniquely
1 | Songwriter(s) c Name of the composer(s) of the Format: [First Name] [Last
3 f:%’f work. Name], [First Name], etc
(a) ‘Example: Michael Ross,
: S%fer TFom Smith '
Piblishar,
‘| Catalog #,
Album Title
- and UPC . . .t
1 | Publisher C Name of publisher awning a EMI-Mills
4 | Name 'm'i‘f share of the work. Additional
(s | publishers should be listed on
5‘?}'3‘" separate linas using the same
Publisher, | Manufacturer's:request number
gbﬂ%’%z; assigned to thg work.
. and UPC
1 | HFA o) Identifier assigned by HFA to _ P12345
5 | Publisher Identify a publisher uniquely.
Number '
1 | Publisher [0) Percent of song owned by Example: 66.667%
6 [ Sharo publisher. Data Entered: 066.6870
1 |Catalog Cc The catalog number of a prior 12345-2
7 | Number Provide | physical praduct that has been
olther.
(a) previously licensed (where
So .
3[9";')*“” applicable.)
Publisher, E
Catalog #,
Album Title
and UPC
1 | Album Cc The title of a prior physical Parachute
8 | (physical Frvidce | product that has been pravicusly
product) Title m | licensed (where applicable)
Sengwriter
10
Publisher,
Catalog #
Album Tille
and UPC
1 ] UPC Code C The UPC code of a prior physical

-18-
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f;fnv'g'i"e product that has been previously
ar . .
(«) licensed (where applicable).
Songwiller
of (B)
Publizher,
Calalog 8
Albumn Tile
and-UPC
Configuration M Code designating configuration | G¥ | Use in Covered .
Code type(s) applicable. ‘Numerous | Services under this
options available; most relevant Agraement (includes
are in example column. LT. LU and S below)
Time-Ltmited Dighal
Phenorocerd Dolivery
LU | Use Limitad Olgitel .
Phanarecord Dallvory
-On-Dameand Straaming
. {Single)
SR . | Digital Phonarecord
- Delivery (Single)
License Type M Classification of license. type <] Digital
: requested.
Numerous aptions available;
most relevant is in example
column.
Server M The date the applicable recording | Format: YYYYMMDD
Fixation Date was or is expected to be fixed to | Example: 3/4/2001
_ the server for distribution via Data Entered: 20010304
streaming or downloading.
Rate Code C Code designating type of rate T Statutory rate to be
(cnsofths | gpplicable. Numeraous aptions determined under
rate felds : .
fom 23~ | available; most relevant are in this Agreement
&
iom"’p';:{ez; example column. R Under cpptrolled
composition clause
In contract where
controlled rate.
applles
§ [ Statutory (already
. determined)
Rate in Cents c Rate [ndicated as a penny rate. | .0755000
Cota elds
from 23 -
28 must ba
comgletad)

-16-
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Rate In
Percentage
of Statutory

C

{ene of tho
rate flelds
fom 23—
26 must be
complated)

Rate indicated in percentage of

statutory.

075.00

(=2 V]

Ratein
Percentage
of Minimum
Statutory

C
{one of the
rata flglds
from 23 -
26 must ba
complatgd)

Rate indicated in a percentage of

minimum statutory.

076.00 -

HFA Licanss

Number

Output

Number assignad by HFA for

each license

1010120001

N ~N N

HFA Licanse
Reject Code

Outpl.yt

Code designating.reason why
request was not licensable as
submitted. Numerous optlons
available; most relevant are in
example column.

-17-

01

NO MATCH FOUND (FOR
OTHER THAN
SPECIFICALLY LISTED
REJECT CODES)’

02

DUPLICATE LICENSE
REQUEST (18T PASS -
PRELIMINARY SCAN;
WITHIN THE CURRENT
BATCH)

03

DUPLICATE LICENSE
REQUEST (2ND-PASS,
ALREADY LICENSED, PART
OF ED|T:VALIDATION
PROCESS).

10

SONG THLE NOT FOUND

11

SONG TITLE MATCH ONLY,
INSUFFICIENT FOR
LICENSE

12

SONG TITLE AND ARTIST
MATCH ONLY,
NSUFFICIENT FOR
LICENSE.

13

SONG TJTLE AND ALBUM
MATCH ONLY,
INSUFFICIENT FOR
LICENSE .

14

| 1 UPC #.MATCH ONLY,

SONG TITLE AND CATALOG
INSUFFICENT FOR’ UCENSE

21

CONTROLLED RATE
REQUEST COULD NOT BE
MAYCHED.-TO PREVIOUSLY

81

PUBL} (&)}
REPRESENTED BY HARRY
FOXAGENCY . |

82

"PUBLISHER UNKNOWN

3

PUBL!SHER OPTED-OUT OF |
AGREEMENT

91

ORIGINAL VERSION OF
SONG IS IN THE PUBLIC:
DOMAININ.THE USA
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92

PUBLISHER OWNERSHP— )

NOT YET VERIFIED

893

SONG PLACED CN HOLD
FORLICENSING BY
PUBLISHER

94

SONG HAS RESTRICT IONS;

APPROVAL

REQUIRES PUBLISHER

85

OLD DERIVATIVE VERSION
OF SONG, CURRENT
PUBLISHER UNKNOWN

INVALID SONG CODE

HFA Flag:for

Amonded
Publisher
Data

Output

Indicates that publisher -
information submitted by licenses
differs on HFA database (for HFA
represented publishers only)

that submitted -

Flagged so that
requestor can note that
HFA publisher
information differs from

- 18-
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Acceptable Data Formats:

7 MS Access database

2 MS Excel Sproadsheats (with proper headings)
3 Flal File (follow the file layout below)

Description Type Length Daclmal Input.Option
1 |Manufacturer Number A [ M.
2 [Transaction Date N 8 Q M
. 3 |Manufacturer Requast Number N 8|- Q M
4 |Label Name A 15 M
5 NISRCCode A 15 M
6 {Playing Time - Minutes N 3 0 M
7 |Playing Time - Se¢onds N 2 0 M
a8 fArtist A 200 M
9 [Song Titla A 200 M
10 |A/K/A Song Titla A 200 O
11 {ISWC Code A 11 (&)
12 [HFA Song Code A 6 (6]
13 |Song Writer(s) A 200 c*
14 |Publisher Name A 60 c
15 [HFA Publisher Number A 6 O
16 |Publisher Share N 7 4 o
17 [Catalog Number A 15 c*
18 |Album (physical product) Title A 200 c*
19 |UPC Code A 16| c*
20 [Configuration Code A 2 M
21 |Llcensa Typs A 1 M
22 IServer Fixation Date N 8 0 M
23 |Rate Code A 1 c*
24 [Rate in Cents N 7 7 c*
25 |Rate in Percentaga of Statutory N 5 2 c*
26 |Rate in Percentage of Minimum N 5 2 c
Statutory
27 [HFA License Number N 10 Output
28 |HFA License Refect Code A P Cutput
28 [HFA Flag for Amended Publisher A 1 Output
Data
KEY: TYPE:

A = Alphanumeric Field
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’ N =Numeric Field

LENGTH: For Alphanumeric fields, |t ls the maximum numbar of characters raquired.
For Numeric flelds, it is the exact number of characters requlred

DECIMAL;: Number of characters after dacimal (for numeric ﬂelds"only)

INPUT OPTION:
M = Mandatory
0 = Optional
C* = Conditional — As agreed, label must provide either: (a) Songwrlteroz (b) Publisher,
Catalog Number, Album Title and URC. If (a) Is provided, then (b).is not roquired; and vice veorsa.
C** = Conditional — One of the rate coda fields from 23-26 must be campleted
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EXHIBIT B

[TO COME]



EXHIBIT CO 0049
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GOVERNING AGREEMENT

This Agreement (“Ag_t_cmcnt") is being entered into as of .Scp'mmbcr 21,
2001 (the “Effective Date™), by and between - ,having its
. . ; REDACTED
principal place of business al _. __ . o —. 2T Redacted
and The Harry Fox Agency, Inc., having its principal place of buginess at 711 Third
Avenue New York, New York (“HFA™). Certain terms used in this Agreement have the
meanings assigned to them in Sectiqn 1.

WHEREAS, REDACTED owns and operates the Redacted
Setvices which, among other things, provide subscription-based, on-demand streaming

music services;

WHEREAS, REDACTED desires to obtain a non-exclusive, non-
ransferable, royalty-bearing license, without the right to sublicense, covering use of
new and existing Works owned or controlled by various HFA publisher-principals (the
“HFA Publisher Principals™), in order to distribute Sound Recordings embaodying the
Works through its REDAGCTED Scrvices to such service's registered subscribers;
and

WHEREAS, HFA, on behalf of certain of the HFA Publisher-Principals,
wishes to license REDACTED to use the Works solely in connection with its
REDACTED  Services;

NOW, THEREFORE, in consideration of the mutual covenants,
conditions and agreements set forth herein and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties
agree as follows: ;

1. Definitions. As used in this Agreement the following terms have
the meznings indjcated:

(a) “Affilinte” shall mean, with respect to a specified Person,
another Person that directly, or indirectly through one or more intermediaries, Controls
or is Controlled by or is under common Control with the Person specified. “Control™
shall mean the possession, directly or indirectly, of the power to direct or cause the
direction of the management or policles of a Persan, whether through the ownership of
voting securitics, by contract or otherwise.

(b) “Audiovisual Works” shall have the same meaning as is
provided in Section 101 of the U.S. Copyright Act, 17 U.S.C. § 101.

© “Download"” or “Downloading” shall mean the
transmission of a file from the REDACTED Website to a User’s personal computer
in a manner such that the file is thereafter permanently stored locally (notwithstanding
the recipient’s ability to delete the file).

(d) “Encode” shall mean the conversion of a Sound
Recording into a digital file format usablc by REDACTED “s Streaming

Doc#: NY§: 2a83.16

tima AamanAsa



POU 10 ool AD*OW MK FwnRw o O Zlc DIV cUda 1V DDzoonDD r.ourco

technology, (including, without limitation, to digital rights management) the fixation of
suchfileonthe Redacted Website, and the provision of the logical address of
such file to a Unique REDAGTED-— gervjce. .

(e) “Gross Revenues™ shall mean any and all monies derived

bY. REDACTED -its Affiliates, or any other entity on behalf of which

Redacted operates a Unique REDACTED Service, including, without
limitation: (i) the aggregatc of monics received from service operators, service
providers, carriers and Users in consideration for the ! REDACTED Services; (ii)
monies received from service operators, service providers, carriers and Users for the
provision of hardware in connection with the . REDACTED Services; (iii) all
advertising revenues billed, or other monies received from sponsars if any, less any
advertising agency commissjons incurred, not to cxceced fifteen percent (15%) of those
fees incurred by a recognized adverdsing agency not owned or controlled by

REDACTED '(iv) any monies received for provision or sale of time, space or links
onthe REDACTED Services to third parties, including, but not limited to,
providers of infomercials or other paid programming; (v) in the event  Redacted
receives services, property, merchandise or other consideration in lieu of cash payments,
the lesserof: (A) REDACTED s prevailing published rate for the

REDACTED Services (if such a rate exists) and (B) the fair market value of such

other consideration received; (vi) monies or other consideration recejved for any
references to or inclusion of any third party product or service on the Redacted
Wehsites; and (vii) any bad debts recovered regarding items (i) through (vi). Without
limiting the generality of the foregoing, Gross Revenues shall also include any payments
made to a parent, subsidiary, division or affiliate of REDACTED in lieu of
paymentto  REDACTED Notwithstanding anything to the contrary herein, Gross
Revenues shall not include any monies received by Redacted directly from
Users for Users' purchases of products or services that are sold independently of
subscriptions to the REDACTED  Services and are not additions to, extensions to,
aor enhancements of the REDACTED  Services.

) “Internet” shall mean a medium consisting of wired or
wireless electronic or electromagnctic computer networks (including without limitation,
fiber optic, microwave, twistcd-pair copper wires, coaxial cable, satellite, wireless
transmission, ccllular networks, and combinations thercof) and collections thereof now
known or hereafter invented, wherever located, for the point-to-point (as distinct from
broadcast) transmission from a distant location of digital data (e.g., text, information,
graphics, audio, video, or combination of the foregoing). through the use of any
protocols or standards now known or hereafter devised (including without limitation,
Transmission Control Protocol/Intemnet Protocol (“TCP/IP”) and subsequent extensions
or modifications thereof) from or to electronic devices, including, without limitation,
computers of any kind, sct-top boxes, cable modems, handheld devices, cell phones and
televisions capable of transmitting or receiving digital data or digital information,
irrespective of whether such nctworks are open or proprietary, public or private, or
whether a fee is charged or a subscription or membership is required in order to access
such networks, “Internet™ also includes without limitation the computer network
comprising inter-connected networks commonly referred to as the “Internet” and the
“World Wide Web.”

Dock: NY§; 2489.18 2
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()  “License” shall mean a non-exclusive, non-transferable,
royalty-bearing license, without the right to sublicense, to Encode a Work and Stream
such Work to a User, to be issued hereunder by HFA to REDACTED substantially
in the form of Exhibit B attached hereto, as amended from time to time by HFA
(including any electronically transmitted format) for and on behalf of its Licensors to

REDACTED . as nonexclusive authority for the use of a Work in accordance with

the terms set forth hereunder.

(h) “License Request” shall mean that written request for a
License in the form annexed to and made par of this Agrecment as Exhibit A, which
must be transmitted electronically to HFA, in either Exeel, Microsoft Access or flat file
format, by REDACTED !secking a License to use a Work in accordance with the
terms hercunder (as such form of request may be amended from time to ume by HFA,
including any electronically transmittcd format).

)] “Licensor” shall mean each HFA publisher-principal who

has suthorized HFA toissue Licensesto RgpacTEp  ©n such Licensor’s behalf
under the terms of this Agreement. Schedule A, as amended from time to time by HFA,
is a list of the Licensors.

)] “Payment Report” shall have the meaning given to it in

Scction 4.4.

&) “Person’” shall mean any individual, corporation
(including any non-profit corparation), general or limited partnership, limited liability
company, joint venture, estate, trust, association, organization, labor union, or other
entity or Governrmental Authority. '

()] “Phonorecord” shall have the same meaning as is
provided in Section 101 of the U.S, Copyright Act, 17 U.S.C. § 101.

(m)  “Representatives” shall mean a parent, subsidiary,
employee, officer, director, agent, principal or representative (including legal and
financial representative) of a Person.

(n) “Song Clips” means excerpts of Sound Recordings
embodying the Works no longer than thirty (30) seconds in duration, which such
excerpts are made available only to non-subsctibers to the REDACTED Services
for the purpose of promotingthe  RppacTED Services.

{0) “Sound Recordings™ shall have the same meaning as is
provided in Section 101 of the U.S. Copyright Act, 17 U.S.C. § 101.

(p)  “Streaming” or “Stream" shall mean the digital
transmission to a User’s personal computer, solely by means of the Intemet, of a Sound
Recarding that is substantially contemporanecus with its audible rendering on the User’s
personal computer and that does not produce a computer file embodying such Sound
Recording (or any part thereof) on the User’s computer that is usable withont a
simultaneous active connection to the digital transmission source, including, without

Doxci; NY6: 2439.16 3
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limitation, any file temporarily required to render such contemporaneous transmission as
in the form of a data buffer or data cache.

@ - REDACTED (Client Player” shall mean
Redacted 's proprietary secure software used by the User to receive and render

into audio the Enceded Sound Recordings Streamed to such User’s personal computer
from the REDACTED 2 Websites.

(D R_E_PACTED Services” shall mean
Redacted . subscription-based, on-demand Streaming music services, located
atthe REDACTED  Websites, each of which is intended to encormpass distinct
musical genres or is directed toward distinct market segments, delivered from separate
Websites with separate URLs, even if such Websites are hosted on the same facilities
(each of which are deemed “Unique = Redacted Service(s)”).

@) — REDACTED Websites™ shall mean the file servers
located by the URLs designated as REDACTED and
REDACTED and any other URLs approved by HFA in its sole discretion,
after submission by Redacted of a written request for designation of an
additional URL. REDACTED webgites shall also include mirror sites, caching

servers and equivalent devices whose function for purposes hercunder is determined
solely by actdons directed at such approved URLs.

® “Term” 1s defined in Section 12.9.

(u) “Termritory” shall mean the United States, its temritores
Puerto Rico, subject to Section 2.2.

v) “Unique REDACTED Service(s)” shall have the
meaning set forth in the definition of "/REDACTED Services.

(w)  “User” shall mean all Persons who are subscribers to and
users of any of the Unique REDACTED  Services.

(x) “Website” shall mean any specific or unique physical or
logical address on the Intemct accessible as part of the World Wide Web and any
successor protocols thereto.

o “Works" shall mean any musical compositions (i)
available for licensing hereunder, (ii) designated in a valid License Request, (jii) owned
or controlled by a Licensor, and (iv) as to which HFA has the authority from such
Licensor to issue the license 1o use such compositions in connection with the use of
Sound I'{cfcordings in the pep ACTED Service that embody such music
compositions.

2. Grant of Rights.

2.1 Subject to and in accordance with the terms, conditions,
restrictions and limitations contained in this Agreement, and solely to the extent of the

Doc#: NY6: U89.16 4
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rights of each Licensor with respect to each Work, HFA, on behalf of each Licensor,
shall grant to REDACTED (and/or an applicable Affiliate thereof) upon submission
to HFA of a valid License Request for each Work as embodied in a single Sound
Recording, during the Term and in the Territory, a non-exclusive, non-transferable,
royalty-bearing license, without the right to sublicense, to: (i) Encode Scund Recordings
cmbodying the Works solely as ne¢essary-to deliver the Works by Streaming to Users
viathe REDACTED Services; and (ii) to Stream the Works to Users via the
REDACTED Services. Notwithstanding the foregoing, in no cvent shall copies of
the Works reside on the network servers, mirror sites, caching servers, workstations, or
equivalent devices not under the direct control of REDACTED or its Affiliates and
not on any third party’s (including any Uscr’s) digital recording device regardless of
whether such digital recording device is a personal computer or any other machine now
known or hereafter invented.

2.2  Notwithstanding the foregoing, with respect to any Work,
the Territory shall not exceed the territories for which Licensor has acquired the right to
license the rights grantedto  Redacted pursuant to this Agreement.

. 2.3 Upon the clectronic receipt by HFA from

REDACTED  (provided it is not in default) of an accurate, clearly transmitted and
fully completed License Request for a Work with the manufacturer number, as assigned
by HFA, thereon and including, without limitation, the ISRC code identifying the
applicable Sound Recording, such License shall be issued by HFA on behalf of the
respective Licensor and both the Licensor and REDACTED shall be and be
decmed bound in all respects by the provisions of such License for such Work, all in
accordance with the terms and conditions of the License and as set forth by the
provisions of this Agreement.

24  Notwithstanding anything to the contrary herein, each

" Licensor may withhold a License for a particular Licensor’s Work for any reason (or no

reason) and thereby HFA shall not, in such a case, be obligated to provide
Redacted a License for such Work: provided, however, that any Licenses
issued hereunder prior thereto will nevertheless remain in full force and effect.

3. Limitations of Rights.

3.1 The, REDACTED Service shall prevent by means of
software functional limitations: (i) the re-transmission of a Sound Recording embodying
a Work from a User’s personal computer; and (ii) the creation by any means of an
individual or collection of Sound Recording files embodying the Works.

3.2 REDACTED shall incorporate, as part of the
distribution of Sound Recordings embodying Works to Users pursuant to this
Agrecment, a sccurity technology, including, but not limited to, use of a digital rights
management technology, for existing and prospective Users that only permits Streaming
from the REDACTED 1 Services to an end User in a secure manner (c.g- so as to
prevent illicit copying). In the event of a breach of such security technology,

REDACTED  shall use its reasonable best cfforts to devise a solution to such
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security breach in order to continue the operation of the REDACTED  Services and
shall keep HFA reasonably informed as to the status thereof. Any tracking security
technology employed by REDACTED shall be compatible with similar tracking
technology to the extent employed by HFA and shall be capable of communicating with
such HFA tracking technology.

3.3  Alluseby Redacted  of the Works shall comply
with the requirements of the Digital Millenium Copyright Act, excluding the
requirements of the “sound recording performance complement,” as such term is
defined in § 114 of the Copyright Act (17 U.S.C. § 114). REDACTED 1 shall not be
entitled to any use of the Works which does not comply with such requirements.

34  Therights granted hereunderto:  RepacTEp do not
include the right to Download Sound Recordings embodying the Works.

3.5 REDACTED may not sublicense, assign or convey to
any Person any rights under this Agreement without HFA's or a Licensor’s (with respect
to such Licensor’s Works) prior written consent.

3.6  Therights granted by HFA on behalf of the Licensors
hereunder are non-exclusive and limited to use of the Works in the manner expressly
described in this Agreement. Any and all other rights in connection with the Works are
specifically reserved by HFA's Licensors, and their designees, including without
limitation (i) all tights to exploit the Works in any manner (whether on-line or off-line),
(ii) all rights to transmit, publicly perform, or otherwise distribute the Works using any
medium or method now known or hereafter invented, and (iii) the exercise of the same
rights granted to  Redacted under Section 2.

- 3.7  Therights granted hereunder do not include the right to
publicly perform the Works or to deliver the Works as part of an Audiovisual Work.

3.8 Covenants.

(a) REDACTED shall not edit, alter or defeat any
copyright protection technology or mechanism embedded in or associated with the
Sound Recordings embodying the Works. REDACTED shall include the HFA
license number as assigned by HFA that is associated with each License, in an
unencrypted header of each digital file Streamed under authority of such License in
accordance with the terms hereunder. :

(b) REDACTED shall not use any Works in any
manner that a Licensor with respect to its Work, in its sole and reasonable business
discretion, finds offensive or injurious to its interests, Without limiting the foregoing,

REDACTED  shall not, without the prior written consent of the applicable Licensor,
use the Works for any on-line or off-line original programming, product tie-ins or
marketing campaigns of any type or nature, including games or contests. No Work may
be Streamed or otherwise delivered or performed synchronized with or as part of an
Audiavisual Work.
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) Redacted shall not Stream or otherwise

distribute any Works from any Website that isnota  Redacted Website
approved by HFA (or a Licensor with respect to such Licensor’'s Works) in a prior
writing.

(d) In counection with the performance during
Streaming of any Works via the Redacted Services, Redacted shall
display on a User's personal computer: (i) relevant identifying information regarding the
performing artist(s), composer(s), song title, album title and copyright notices; and (ii) a
hypertext link to a compact disc retailer or other on-line music retailer, designated by
Redacted for the purpose of providing Users a convenient means of purchasing

a copy of the Work being Streamed.

(e) Redacted shall design the current
Redacted  Client Player, andany dacte Client Player later
developed and/or distributed by  Redacted such that it will not permit a User to
work-around or otherwise circumvent the security mechanism(s) referenced in Section
3.2.

(0  Totheextentthe Redacted  Services
(including, without limitation, the Redacted Client Player) uses third party
technology in order to operate, ~ edacted  chq) uge its reasonable best efforts to
maintain and vpgrade such technology by diligently monitoring any third-party
announcement made available to  Redacted of bug-fixes, security holes and
functionality improvements, obtaining such upgrades, and installing and distributing
such upgrades as nccessary to maintain the integrity of the o dacted Services.

©® Redacted shall use its reasonable best
efforts to prevent the creation of any unauthorized copies of any Works in any facilities
in its control in any form (including but not limited to, copies created by employees or
contractors outside the immediate scope of their employment), and shall use its
commercially reasonable efforts to prevent the creation of such unauthorized copies by
any Users including, without limitation, the conversion of a Strearned Work into a fixed
file embodying such Work by Users or by any third-party (collectively, *Illicit Copies™).
If Redacted leamns of any circumvention described in Section 3.8(e) above or of
any unauthorized manufacture, advertising, disteibution, lease, sale or conversion of
Streamed Works into fixed, useable files or the creation of Hlicit Copies (any of the
foregoing an “Unauthorized Use”), Redacted shall promptly provide HFA with
written notification of such Unauthorized Use and take all reasonable steps, and
rcasonably cooperate with HFA, to prevent such Unauthorized Use. Without limiting
any other rights and remedies of HFA and its Licensors, if HFA leamns, and provides

Redacted with reasonably credible evidence, that there are widéspread,

significant and substantial Unauthorized Uscs, upon forty-five (45) days’ notice by
HFA, Redacted must, unless it eliminates such Unauthorized Uses to the
satisfaction of HFA within the forty-five (45) day period, suspend all Streaming or
Encoding of Works under this Agreement pending Redacted elimination of
such Unauthorized Uses to the satisfaction of HFA. Redacted Will.ona
quarterly basis, inforrn HFA of all known breaches or attempteg %reaches of its security
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measures and  Redacted response to each of those breaches or attempted
breaches.

3.9  Notwithstanding anything herein contained to the
contrary, Redacted acknowledges that, upon ninety (90) days prior notice, the
Licensors have the right to terminate their agency relationship with HFA thereby
effectively terminating the operation of this Agreement as applicable to the issuance of
new Licenscs on behalf of such Licensors. In addition, HFA's Licensors, upon notice,
shall have the right to exclude any or all of the musical compositions, for which they
own or contro] the right to issue mechanical licenses, from the issuance of a License
pursuant to the Agreement hereunder. In the instances of termination and exclusion, the
Licenses issued hereunder prior thereto will nevertheless remain.in full force and effect,
provided, however, that in instances of termination by Licensors of the agency
relationship with HFA, the royalty payments and statements under such License shall be
made thereafter directly to the terminating Licensors, subject to a change in royalty rates
imposed pursuant to Section 4.3, HFA shall give all of its Licensors written notice
setting forth in substance the terms and conditions of this Agreement. If a Licensor
notifies HFA that it wishes to terminate its agency relationship with HFA or to exclude
certain musical compositions from the issuance of Licenses pursuant to this Agrecment,

HFA will promptly notify Redacted of any such resulting changes to Schedule
A- *
4. Consideration. In consideration for the rights granted hereunder,
Redacted shall pay the amounts set forth below:

4,1  Subjeet to Section 4.3, for each licensed Work Encoded
by Redacted shall pay HFA on behalf of the Licensors an
encoding royalty fec equal to Redacted  per rendition of each Encoding of a Work
ontothe  Redacted Website for each Unique ~ Redacted  Service.

4.2  Subject to Section 4.3, commencing upon commercial
launch of each Unique  Redacted Service, Redacted shall pay HFA on
a monthly basis (based on a calendar year, beginning on the first business day of the first
month after the particular commercial launch), a Streaming royalty fee for each Unique

,Redaclt?:éiacted Service separately, equal in each case to the greater of: (x) Redacted

of Gruss Revenues eamed in connection with such Unique

Streamwaves.com Service during the month multiplied by a fraction equal to (a) the
total number of Streams of Works initiatcd from such Unique ~ Redacted  Service
during the payment period, divided by (b) the total number of Streams initiated from
such Unique Redacted Service of current valid copyrighted works (whether
HFA administrated or otherwise) during the same payment period (such fraction
hereinafter referred to as the “Pro Rata Ratio™); or (¥) Redacted per month, per
User of such Unique Redacted Service for each month such Useris a
subscriber during the payment petiod, multiplied by the Pro Rata Ratio (“Minimum
Royalty Fees”). Redacted shall not be required to pay the Streaming royalty
fees set forth in this Section 4.2 for Streams of Song Clips only.
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43 (2) Intheevent that during the Term, a statutory
compulsory royalty rate for a service similar to the  Redacted Services is
adopted in final regulations issued by the Copyright Office after arbitration by a
Copyright Arbitration Royalty Panel (“CARP”) pursuant to 17 U.S.C. § 115(b), the
royalty fee shall thereafter, for the remainder of the Term, be equal to such rate from
time to time in effect.

(b)  If no standard compulsory royalty rate is cstablished by a

. CARP as sct forth in paragraph (a) above, but during the Term, an industry-wide
agreement is executed pursuant to Section 115(c)(3) of the U.S. Copyright Act,
including at least HFA and the Recording Industry Association of America (RIAA), that
sets an applicable royalty rate for digital phonorccord deliveries including a service
similartothe Redacted Services, and is adopted in final regulations issued by
the Copyright Office, then the royalty fee shall thereafter, for the remainder of the Term,
be equal to such rate from time to time in effect.

44  Payments and Reporting. Except as otherwise set forth

herein, royalty fees under such Licenses shall be paid by Redacted on a
monthly basis (based on a calendar year), Payments shall be made in cash or
immediately available funds wired to an account designated in a funding memorandum
to be delivered to Redacted by HFA (orits designee). In connection with the
foregoing, Redacted shall prepare and deliver to HFA a written payment report
(the “Payment Report™), which must be provided electronically, with respect to each
calendar month, together with all royalty fees then due to HFA, no later than thirty (30)
days after the close of such month. The Payment Report shall set forth: (i) the method ™
of calculation of the royalty fees; (ii) the calculation of the Gross Revenues and all
supporting data necessary to enable HFA to confirm such calculations (including, but
not imited to. the total Gross Revenues received by each Unique  Redacted
Services, itemized by source); (iii) the number of times a Stream of each Work is
initiated during the applicable month (itemized by Work, subscription plan and each
Unique Redacted Service): (iv) the total number of times Streams of all works
with a valid copyright that are initiated during the applicable month (itemized by work,
subscription plan and each Unique Redacted Service); (v) the total numberof  /
subscribers during the applicable month (itemized by subscription plan and cach Unique

f

i

Redacted  Service) and the royalties due thereon; (vi) for each Work, an
itemization of the title of each Work, the ISRC (or equivalent indicia as provided to
HFA pursuant to Section 2.3), and the song number; and (v) any other information
reasonably requested by FIFA for reporting purposes, including, but not limited to, proof
of the number of Streams and licenses under works not licensed by HFA. The Payment
Reports shall be signed under oath by a duly authorized officer of Redacted as
to being true and accurate and a Payment Report shall be provided at the fiscal year-end
and shall be certified by a Certified Public Accountant.

4,5 Redacted . for the purposes of this Agreement
shall be and be deemed “in default” in the event HFA provides Redacted with
written notice pursuant to Section 12.10 that it has failed to timely deliver the payments
and statements required hereunder and such failure to deliver the payments and
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staterments is not cured within the thirty day period commencing on the date of such
written notice.

4.6  Notwithstanding anything herein to the contrary,

Redacted shall not be required to pay HFA any encoding royalty fees or
Streaming royalty fees with respect.to any Works for which such royalties are payable
by Redacted directly to the Licensor of such Works or any Person representing

the applicable copyright holder with respect to such royalty rights. In addition, all
rayalties payable to HFA hercunder shall be reduced to reflect the percentage of interest
owned or controlled by Licensors with respect to any Works for which the applicable
Licensor(s) own or control less than one hundred percent (100%) of the rights to such

Works.

4.7  Any and all amounts payable hereunder shall be made on

Works owned by HFA Publisher Principals only and Redacted  royalty
payments shall not be based on Streams of any other works.

5. ecords Audit and Inspection.

, 5.1  During the Term of this Agreement, Redacted
shall maintain complete and accurate files, books and records of accounts (including,
without limitation, electronic statements of account) with respect to all Gross Revenucs
(including, without limitation, weekly or monthly summary reports and all files used in
generating the electronic monthly statements of accounts to HFA, cash receipts and
general revenue account relating to the sales of subscriptions and other goods or
services), and on-line daily service activity logs to enable HFA to readily ascertain and
verify, or otherwise audit, all amounts payable to HFA hereunder, and all of the
information to be set forth in the Payment Reports required hereunder. During the Term
of this Agreement and for three (3) years thereafter, HFA and/or its Representatives
shall have the right, during Redacted normal business hours, upon reasonable
notice, not more than two (2) times per calendar year, to inspect, examine and copy all
or any part of such books, records and files and all other documents and materials
relating to the transactions contemplated by this Agreement. At HFA's option,
Redacted shall arrange to permit and assist HRA to monitor

%{edacted(and' the Redacted Services’) servers, server logs, database
or contcnt management servers on a real-time basis, as part of any audit and royalty
compliance examination, and when requested by HFA, = Redacted shall provide
HFA with activity logs in digital form, delivered to HRA on removable media for use by
HFA offsite in connection with its audit analysis, In addition, HFA shall be entitled to
audit and monitor the Redacted security technology system and the results of
this system described in Section 3.2.

5.2 In the event an audit reveals an underpayment by
Redacted for any period, the amount by which HFA was underpaid for such
period shall be immediately payable to HFA together with interest thereon at an amount
equal to two percent (2%) above the prime interest rate as set by Citibank, N.A.,
compounded daily beginning on the date such payment was made (or should have been
made) and ending on the date of payment by Redacted to HFA. Any audit
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conducted hereunder shall be undertaken at HFA’s sole expense, except that if the audit
results in a determination that there has been an undetpayment of an amount greater
than or equal to five percent (5%) of the paymentmade by ~ Redacted for that
period, in addition to payment of the deficiency plus the interest payment contemplated
by this Section 5.2, Redacted shall pay the reasonable costs of the audit.
including, but not limited, related legal fees and expenses. In the event an audit reveals
an overpaymentby  Redacted for any such period, Redacted shall be
entitled 1o a credit against future royalty fees payable for Streams of the same Work and
in the same configuration.

6. Representations, Warranties aud Agreements.

In addition to the other representations, warranties, agreements and
obligations of Redacted hercin:

6.1 Redacted represents and warrants that the
Redacted Client Player does not and will not permit a User to work-around or
otherwise circumvent the security mechanisms referenced in Scction 3.2.

6.2 Redacted represents and warrants that it either
owns outright or possesses sufficient rights inthe  Redacted Service and related
technology to enter into this Agreement and provide the services described hereunder
free and clear of all liens or rcstrictions of any kind.

6.3 Redacted represents and warrants that, as of the -
Effective Date, no third party has filed a litigation against it claiming that the
Redacted Service infringes the intellectual property rights of such third party
and Redacted .is not aware of any threat of such a litigation.

6.4~ Neither HFA nor its Licensors shall be subjected by
Redacted to any costs, fees, offsets or other charges (including, without
limitation, any royalties) in respect of the creation, transmission or performance of any
Work or otherwise in respect of any of the provisions of this Agreement.

7. Ownership.

Redacted shall not, ditectly or indirectly, license, transfer,
assign, sell or otherwise dispose of, pledge, mortgage or in any way encumber any
Work, and Redacted shall similarly bind any parties dealing with such
property. The parties acknowledge and agree that, as between  Redacted and
HFA, all rights, title and interest in and to the Redacted Services,

Client Player and _ Websites are and shall be held
by Reda;(t;c; cteq CExclusively. Redacted

8. Dc_fault by Redacted and Termination.

The occurrence of any one or more of the following events shall be
deemed material breaches and defaults by Redacted hereunder and the affected
Licensors, without limiting any other rights and remedies of HFA ond its Licensors,
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shall have the right to terminate and revoke the Licenses granted hereunder on thirty
(30) days written noticeto  Redacted ~ if such breach or default is not cured by

Redacted  Within thirty (30) days of HFA or Licensor having given written
notice, other than events described in Section 8.2, which are incurable:

8.1 Redacted breach of any material representation,
warranty or agreement or any other obligation in this Agreement;

8.2 Redacted dissolution, insolvency or the
liquidarion of Redacted assets, or the commission of an act for, orin,
bankrupicy or the filing of a petition in bankruptcy or insolvency or for an agrecment or
reorganjzation, by, for or against Redacted | or the appointment of a receiver or
a trustee for all or a portion of Redacted property, or an assignment by

Redacted for the benefit of creditors;

83  Except as permitted under Section 10 below,
Redacted attempt to sublicense or assign any rights censed hereunder
without HFA’s prior written consent; and

84  Redacted failure to timely provide the
statements and payments in accordance with the terms of the Agreement.

Upon zny such event, in addition to such other rights and remedies which
HFA or the Licensors may have at law or otherwise under this Agreement (including,
without limitation, the right to enforce performance hereof, including specific
performance), HFA and the Licensors shall have the right to terminate this Agreement
and all rights granted hereunder shall forthwith revert to the Licensors. In the case of
termination pursuant to Section 8.4, the Licenses shall be automatically revoked and
terminated and those Encodings or Streams of Works for which statements and
payments were not made by expiration of the thirty (30) day cure period as provided
above, shall be actionable as acts of infringement against Redacted and fully
subject to the remedies provided under the U.S, Copyright Act.

9. Survival.

Following termination of this Agreement for any reason, the following
Sections shall survive: 1,3,4,5,6,7, 8, 9, 10, 11 and 12. Termination shall not relieve
Redacted of its obligation to make payments for the periods prior to
termination, and to provide statements relating to such payments, in accordance with the
terms of Section 4.

10, Asgignment.

This Agreement shall be binding upon and inure to the benefit of the
parties and their respective successors and permitted assigns. Neither party shall assign
its respective rights and obligations, in whole or in part, under this Agreement without
prior writtcn conscnt of the other party. Any auempt to assign this Agreement without
such consent shall be void and of no effect. Notwithstanding the foregoing, either party
may assign this Agreement or any rights and obligations hereunder to an Affiliate or any
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entity that acquires such party by purchase of stock or merger or otherwise, or by
obtaining substantially all of such party’s assets; provided that, no such assignment shall
relieve such party (or its successors or assigns) of any of jts obligations under this
Agreement. Notwithstanding anything to the contrary herein, all Licenses granted to an
Affiliate hereunder may be exercised by such Affiliate, subject to such Affiliate’s
compliance with the terms and conditions of this Agrecment.

11. Indemnification.

Redacted will at a]l times indemnify and hold harmless HFA,
the Licensors and their affiliated writers and/or publishers of the Works licensed
hereunder from and against any and all third-party claims, damages, liabilitics, costs and
expenses (including all outside counsel fees and expenses) arising out of (i) any
unauthorized use of the Works by  Redacted (ii) any breach by

Redacted of any representation, warranty or agreement made by

Redactegherein or (iii) any claim that any of the:  Redacted  Services
infringes the copyright, patent, trade secret or other intellectual property rights of a third
party. In addition, Redacted shall indemnify HFA and its Licensors for any
Josses incurred by HFA or any of its Licensors as a result of (i) Unauthorized Use by

Redacted employees or contractors or (ii) a breachby  Redacted of

Section 3.8(g). Redacted will reimburse HFA, the Licensors or any of their
affiliated writers and/or publishers of the Works licensed hereunder on demeand for any
payment made at any time after the date hereof in respect of any liability or claim in
respect of which HFA, the Licensors or any of their affiliate writcrs and/or publishers
arc entitled to be indemnified; provided that (a) HFA shall notify Redacted of
any such claim, (b) FHIFA, the Licensors or any of their affiliated writers and/or
publishers of the Works licensed hereunder shall have the right, at their expense, to
participate in the defense thercof.

12, Miscellaneous,

12.1 Authority. Each party to this Agrecment represents and
warrants to the other that (i) such party has the right, power and avthority to enter into
and fully perform this Agreement, to make the commitments it makes herein and to
perform fully its obligations hereunder and (ii) the execution of this Agreement by such
party and its performance of its obligations hereunder do not and will not violate any
agreement by which such party is bound.

12.2  Entire Understanding. This Agreement contains the entire
understanding of the parties hereto relating to the subject matter hereof and cannot be
changed or terminated except by an instrument signed by an officer of HFA and an
officerof - Redacted All remedies, rights, undertakings, obligations and
agreements contained in this Agreement shall be cumulative and none of them shall be
in limitation of any other remedy, right, undertaking, obligation or agreement of either
party.

123  Speccific Performance. The partics hereto agree that
breach of any provision of this Agreement will result in irreparable harm and therefore
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specific performance, in addition to any other remedies available at equity or at law,
should apply. )

12.4 Public Announcement. Except as required by law or
regulation, or in connection with any regulatory proceeding, neither of the parties shall
make any public announcement or issue any press release with respect to this
Agreement without the prior written consent of the other party. The parties shall use
their reasonable best efforts to issue a mutually-approved joint press release announcing
this Agreement npon the execution hereof.

12.5 No Reliance. The parties hereto are sophisticated and
have had the opportunity to be represented by lawyers throughout the negotiation of this
Agreement. As a consequence, the parties do not believe that the presumptions of any
laws or rules relating to the interpretation of contracts against the drafter of any
particular clause should be applied in this case and therefore waive their effects.

12.6  Severability; Waiver. Should any part of this Agreement
Jjudicially be declared to be invalid, unenforceable, or void, the parties agree that the part
or parts of this Agreement so held 1o be invalid, unenforceable, or void shall be
reformed by the entity having jurisdiction there over without further action by the
parties hereto and only to the extent necessary to make such part or parts valid and
cnforceable. A waiver by either party hereto of any of the covenants to be performed by
the other party or any breach thereof shall. not be effective unless made in writing and
signed by the waiving party and shall not be construed to be a waiver of any succeeding
breach thereof or of any covenant herein contained.

12.7 No Third Party Beneficiaries. This Agreement shall inure
to the sole benefit of and be binding upon the parties and their respective successors and
assigns. Nothing in this Agreement is intended or shall be construed to give any other
Person any legal or equitable right, remedy or claim under or in respect of this
Agreement or any provision contained herein, provided that, nothing herein shall lirnit
any rights the Licensors or any of their affiliated writers and/or publishers of the Works
licensed hereunder may have hercunder or otherwise.

12.8 Relationship of the Parties. Each partty is acting as an
indcpendent contractor and not as an agent, partner, or joint venturcr with the other
party for any purpose. Except as provided'in this Agreement, neither party shall have
any right, power, or authority to act or to create any obligation, express or implied, on
behalf of the other.

‘ 129 Temm. The License granted hereunder will commence
upon the earlier of (i) commercial launch af the Redacted Services and (ii)
Januwary 1, 2002. The initial term of this Agreement and the Licenses hereunder shall be
for two (2) years from the Effcctive Date, unless terminated earlier pursuant to Section 8
hereof. Following expiration of the initial term or any renewal term, as the case may be,
the term of this Agreement and the Licenses hereunder shall be extended automatically
for an additional term of one (1) year, unless a party, not less than sixty (60) days prior
to the applicable expiration date, notifies the other party of its intent not to renew,
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provide that, Redacted shall provide HFA with a written remainder of the
approach of such sixty (60) days period not less than ninety (90) days before the
expiration of any applicable term. The initial term, together with any renewal terms
shall be referred to herein as the “Term”, .

12.10 Notices. Allnotices, requests, demands, or other
communications required or permitted under this Agreement shall be in writing and
shall be delivered by hand, sent by facsimile transmission, or mailed, postage prepaid,
by registered, certified or express mail or reputable overnight courier service and shall
be deemed given when so delivered by hand, or if mailed, three days after mailing (one
business day in the case of express mail or overnight courier service), as follows:

(a)  ifto HPFA:

The Harry Fox Agency

711 Third Avenue

New York, New York 10017
Attention: President
Telephone: (212) 922-3260
Facsimile: (212) 953-2471

with a copy to:

Paul, Weiss, Rifkind, Wharton & Garrison
1285 Avenue of the Americas

New York, New York 10019-6064
Attention: Peter L. Felcher, Esq.
Telephone; (212)373-3390

Facsimile: (212) 373-2831

() if 1o
' Redacted
Redacted
with a copy to:
Redacted
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12,11 Goveming Law; Submission to Jurisdiction. This

Agreement shall be deemed entered into in the State of New York, and the validity,
interpretation and legal effect of this Agreement shall be governed by the laws of the
State of New York, without regard to conflict of laws principles. The parties agree that
any actions or proceedings arising by reason of any breach of this Agreement shall be
brought and maintained in a court of appropriate jurisdiction within the County of New
York, City of New York. Each party hereto hereby consents to the personal jurisdiction
and venue of (&) the Supreme Court of the State of New York in Manhattan: and (b) the
United States District Court for the Southern District of New Yark for the purposes of
any suit, action, or other proceeding arising out of this Agreement or any transaction
contemplated hereby or thereby. Each paity hercto imevocably and unconditionally
waives any objections to the convenience or appropriateness of such venue of any
action, suit, or proceeding arising out of this Agreement or the transactions
contemplated hereby in (a) the Supreme Court of the State of New York, City and
County of New York; or (b) the United States District Court for the Southern District of
New York, and hereby and thereby further irrevocably and unconditionally waives and
agrees not to plead or claim in any such court that any such action, suit, or proceeding
brought in any such court has been brought in an inconvenient forurm.

12.12 Counterparts. This Agreement may be executed
simultaneously or in one or more actual or telecopied counterparts, each of which shall
be decmed an original, and all of which, when taken together, shall constitute one and
the same instrument. The parties hereto confirm that any facsimile copy of another
party’s exccuted counterpart of this Agreement (or its signature page thereof) will be
deemed to be an executed original thereof.

Docf: NY5: 2429.16 16
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IN WITNESS WHEREOF, the parties hereto have caused there
authorized representatives to exccute this Agreement.

THE HARRY FOX AGENCY, INC.

By:Q\e‘;ﬁ. CQD’ /

itle:

Redacted

By:

Name;
Title:

Doct NY6: 489,16 17
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[214)855-0772
Redacted

N WITNESS WHEREQF, the parties heveto have causcd there
authorized representatives to execute this Agreement.

THE HARRY FOX AGENCY, INC.

By: —_

Name:
Title:

Redacted

Dt NY6: 248300 17
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STREAMING MECHANICAL LICENSE REQUEST

Electronic License Hequest File Layout: Repeating Group Version

Acceptable Data Formats:
1 MS Access database

2 MS Excel Spreadsheets (with proper

3 Flat File (follow the file layout below)

headings)

TYPE Key: .
A = Alphanumeric Field

N = Numeric Field

Fe&ts7 o

LENGTH = For Alphanumeric fields, it's the maximum number of characters
required; for Numeric fislds, it's the exact number of characters required.

Decimal = No. of characters after decimal (for numeric

fields only)
INPUT OPTION Key:
M = Mandatory
O = Optional
File 1 — Master Request File
Input
Description Type [Length |Decimal | Option
1|Manufacturer Number A 6 M
2|Transaction Date N 8 g M
9 3iManufacturer Request Number N 8 0 M
-E 4|License Type A 1 M
@ S|Release Date (or Fixation Date) N 8 of M
ol 6]Rate Code A 1 M
= Rate in Cent N 7 7
Rate in Percentage N 4 2
L o o 7[Play Minutes N 3 of M
-1 _8|Play Second N 2 0 M
SlArtist Name A 200 M
10]Album Title A 200 M
11JUPC Code A 16 M
12{ISRC Cade A 15 M

Doc#: NY6: 2489.16
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13|Label Name A 15 e
14}ISWC Code A 11 0
15|Song Title A 200 M
2o [16|A/K/A Song Title A 200 0
® = [17|HFA Song Code A 6 o)
18[|Song Writer(s) A 200 M

Electronle License Request File Layout: Repeating Group Verslon

File 2 — Publisher Information File

Input
Description Type (Length|Decimal | Option
1jManufacturer Number A 6 M
2|Manufacturer Request Numbar N 8 0 M
3|Sequence Number N 2 o M
5|Publisher Name A 60 M
4|Publisher Number A 6 O
6/Publishar Split N 7 4 o
Flle 3 = Recard / Catalog Number & Configuration Code
Input
Description Type |Length |Declmal | Optlon
1|Manufacturer Number A 6 M
2|Manufacturer Request Number N 8 o M
3|Sequence Numbar N 2 of M
4|Contfiguration Code A 2 M
5|Record/Catalog Number A 15 M

Dac®: NY5: 2430.16
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Electronic License Request File ggegeaﬁngﬁrougs): Field Explanations

* Three files are used to submii all the required information: 1) Master Request File, 2)
Publisher Information File, 3) Configuration Code & Caselog/record Number File.

File 1 — Master Request File

1) Manufacturer Number. Account number assigned by HFA to Licensee,

Example: M12345

2) Transaction Date, Date Bulk Requess submitted to HFA.

Format: YYYYMMDD

Example: 3/4/2001
Data Entered: 20010304

3) Manufacturer Request Number. Unique identifying number assigned by Licenscs to each
song requested. The format of the number at the discretion of the Licensee,

4) License Type. Classification of license type requested:

D | Domestic
1 Import
G_ | Digital
L | Locker

5) Release Date (or Fixation Date). The date the product was released for sale. In the case of
content distributed via the Internct, it is the date the content was fxcd to the server.

Format YYYYMMDD
Example: 37412001
Data Entered: 20010304

6) Rate Code. Ratc canbe inputted s either a rate code (ses table below), an actual rate amount in
ccnts. or as a percentape of the statutory rate. ‘A rate cods s preferred. Consult HRA ifit is not clear
which rate code should be used. ‘

S Statutory
N | Ncpotiated .
- Other (consult HFA for appropriate rate code)

7) Play Minutes. The number of minutes in the duration of the song.

Example: Duration = 5 minutes and 52 seconds
Data entered: 0035

8) Play Seconds. The number of seconds over the last full minute in the duration of the song.

Example: Duration = 5 minutes and 52 seconds
A-3

Dock; NYO: 2489.16
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Data entered: 52
9) Artist Name, The name of the artist performing the work being licensed,
10) Album Title. The name of the album the music is being duplicatcd from (if applicable).
11) UPC Code. The UPC code of the album the music is being duplicated from (if applicable).
Example; USSM19804780

12) ISRC Code. International Standard Recording Code. The ISRC code assigned to the recording
by the record Iabel. Tt is required that this code be inserted into the header portion of any file offered for
downlosd via the Internet. {Note: If the record label that produced this recording did not assign an ISRC
code, the MMI# (a number assigncd to each license upon issuanee) must be inserted into the header
portion of each file in its place].

13) Label Name, The name of the record label that produced the album being duplicated to the
Server,

14) ISWC Code. International Standard musical Work Code. This is a code assigtied to works by the
network of ISO/ISWC Local or Regional agencies.

Example: T-034.524.680-1
Data Entered: T0345246201

15) Song Title. Title of song being requested.

16) AKA Song Title: Optional field, use if necessary,
Example; OVER THE RAINBOW; SOMEWHERE OVER THE RAINBOW

17) HFA Song Code. This is un optional ficld; however, if a Licenses has this information, it
dramatically facilitates the song matching process and expedites the issuance of licenses.

18) Song Writer. Name of the composer(s) of the work.

Format: [First Name] {Last Name), [First Name] [Last Name], ..etc.
Example: Lauren Apolito, Michael Bouteneff, Li Chung, Rob Conlon, Peter Panos, Arthur
Wang

A4
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File 2 — Publisher Information File

* A separate line of data will be submitted for each share owned; i.e., If more than one
publisher owns a share of the song, there will-be multiple lines for each Manufacturer
Request Number that will use sequence numbers to sort the various publisher entries.

1) Manufacturer Number. Account number assigned by HFA to Licensee. (Same 25 in Master
Request File)

2) Manufacturer Request Number. Unique identifying number assigned by Licensee to each
song requested. The format of the number is up to the diserction of the Licenseo. (Same 8s in Master
Request Pj]c)

3) Sequence Number. Used to designate the order and nomber of publishers owning shares of the
song. If only one publisher owns 100% of the song, there will be only one line of dara with a sequence
number of 01. Up to twelve publishers can be listed.

Example: First Publisher
Data Entered: 01

4) Publisher Name. Namc of publisher owming a particular share designated by a specific Sequence
Number. .

S) Publisher Number. This is an optional fleld; however, if a Licenses has this information, it can
facilitate the song matching process and expedites the issuance of licenses.

6) Publisher Split. Percent of song owned by publisher. This is an optional field.

Example: 66.667%
Data Entered: 066.6670

File 3 — Record Configuration Code & Catalog/Record. Number

* A separate line of dara will be submitted for each configuration requested in the
license, using the Sequence Number to sort the vurious configurations (if necessary).

1) Manufacturer Number. Account number assigned by HFA to Licensco. (Szmo as in Master
Request Filc)

2) Manufacturer Request Number. Unique identifying number assigned by Licensee to each
song requested. The format of the number is up to the discretion of the Licensee. (Same as in Master
Request File)

3) Sequence Nurober, Used o designate the order and number of Record/Catalog Numbcrs relating
to the song being licensed. If only one Record/Catalog Number and one Conflguration code exist, there
will be only ooe line of dama with a sequence number of 01.

Example: First Record/Catalog Number and Configuration Code
Data Entered: 01 :

A-5

Doc#: NY6: 2489.16




Ve Aanmnan s

SLEmL AL getrtra WA Tas e S VW A e

4) Configuration Code. Code designating media type(s) requested in license:

CcC Computer Chip

Compact Disc

@18

Cassette

Digital Compact Cassette

DC
DP Digital P.D. (Album)

DT __| Digital Audio Tape
DV _ | Audio Only Digital Video Disc (DVD)

LP

Locked Content (Album)

Locked Content (Single)

Midi (Album)

L

LA

LC

LpP Vinyl
M.

MB

A
Musical Movement
MC | Mini-Cassette

MD | Mini-Disk

MS Midi (Single)

MX | Maxi-cassente-single

PR Piano Roll

PZ Pocket Zip

S Streaming (Single)

SA Streaming (Album)

SC Cassette-Single

SD Corpact Disk-Single

SL Single

SP Digital P.D. (Single)
T Tape

XX Other

7 7"

12 12°

2 LP and Tape

edte S e I sttt

? eaie s

5) Record/Catalog Number. The record/eatalog number assigned to the product being licensed. IF

the work is being duplicated to a server from an album produced by another record 1abel, the

record/catalog number from the album should be used here.
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Exhibit B

STREAMING MECHANICAL LICENSE PROVISIONS
TO LICENSEE:

You have advised us, in our-capacity as Agent for the Publisher(s)
referred to in File 1 of your Streaming Mechanical License Request (“SMLR™) that you
wish to obtain a license pursuant to Section 115 of the U.S. Copyright Act, to make and
distribute phonorccords of the copyrighted licensable song referred to in SMLR File 2
by enabling the digital transmission of sound recordings identified in SMLR solely in
the manner expressly set forth in the Goveming Agreement between you and us dated

. 2001 (the “Goveming Agreement”) from the forum or service location
identified in SMLR File 1.

Upon your doing so, you shall have the rights which are granted to, and
all the obligations which are imposed upon, vsers of copyrighted works in the manner
sct forth in the Governing Agreement as provided by Section 115 of the U.S. Copyright
Act, after phonorecords of the copyrighted work have been distributed to the public.in
the United States under the authority of the copyright owner by another person, subject
to and in accordance with the terms of the Govemning Agreement between you and us,
provided that:

1, You ghall fully comply with the provisions of the Goveming
Agreement between you and us;

. 2. The license covers and is limited to one particular recording
embodying said copyrighted work as identified in SMILR(D) and this license does not
supersede or in any way affect any prior agreement now in effect respecting
phonorecords of said copyrighted work;

3. You nced not serve or file the notice of intention to-obtain
compulsory license required by the Copyright Act,

THE HARRY FOX AGENCY, INC.
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